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STATE  OF  ILLINOIS 

LEGISLATIVE  REFERENCE  BUREAU 

ROOM  1 12  STATE  HOUSE  • SPRINGFIELD,  IL  62706 
PHONE:  217/782-6625 


December  12,  1990 


To  the  x.  norable  Members  of  the  General  Assembly 
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Here  is  the  Legislative  Reference  Bureau's  annual  review  of 
the  reported  decisions  of  the  Federal  Courts,  the  Illinois 
Supreme  Court,  and  the  Illinois  Appellate  Court,  required  by 
Section  5.05  of  the  Legislative  Reference  Bureau  Act.  111. 
Rev.  Stat.  1989,  Ch.  63,  par.  29.5. 

This  report  is  based  on  a review  of  court  decisions  published 
in  advance  sheets  from  July  1,  1989,  through  June  30,  1990, 
except  the  decisions  of  the  United  States  Supreme  Court 
reported  in  advance  sheets  issued  in  July  1990  have  been 
included  to  complete  the  then  current  term  of  that  court. 

This  report  is  composed  of  3 parts:  (1)  a special  discussion 
of  selected  substantive  issues  arising  from  the  decisions, 
focusing  on  holdings  of  unconstitutionality,  specific 
judicial  recommendations  for  legislative  action,  and  other 
cases  of  particular  interest  to  the  legislature;  (2)  a 
listing  of  the  cases  summarized  in  the  report  with  a brief 
description  of  the  holding  of  each  case;  (3)  the  case 
summaries  themselves,  organized  by  subject  matter  in  the  same 
general  sequence  used  in  the  Illinois  Revised  Statutes. 

These  case  summaries  have  been  prepared  by  Bureau  attorneys 
with  the  goal  of  bringing  to  the  attention  of  the  General 
Assembly  court  decisions  involving  constitutional  issues  and 
the  interpretation  of  statutes.  This  report  has  been 
organized  and  edited  by  Robert  Cohen  of  the  Bureau's  staff. 


Respectfully  submitted. 


Stanley  W.  Johnston 
Executive  Director 
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SUBSTANTIVE  ISSUES  ARISING  FROM  DECISIONS 
HOLDINGS  OF  UNCONSTITUTIONALITY 

Section  1 of  the  Illinois  Dangerous  Animals  Act  was  held 
to  be  unconstitutionally  vague  in  proscribing  the  possession 
of  life-threatening  reptiles  because  the  Act  fails  to  define 
the  term  "life-threatening  reptile".  People  v.  Fabing,  196 
Ill.App.3d  495  (page  2 of  this  report).  The  Act  could  be 
brought  into  compliance  by  defining  "life-threatening 
reptile" . 

Section  106A-2  of  the  Code  of  Criminal  Procedure  of  1963 
was  held  to  be  unconstitutional  under  the  United  States  and 
Illinois  Constitutions  because  it  allows  the  use  of  a child 
victim's  videotaped  testimony  at  a trial  for  criminal  sexual 
assault,  criminal  sexual  abuse,  aggravated  criminal  sexual 
assault,  or  aggravated  criminal  sexual  abuse  without 
permitting  the  defendant  to  cross-examine  the  child  at  the 
time  the  videotape  was  made.  People  v.  Bastien,  129  111. 2d 
64  (page  21  of  this  report).  The  Act  could  be  brought  into 
compliance  by  permitting  the  defendant  to  cross-examine  the 
child  at  the  time  the  child's  testimony  is  videotaped. 

The  provisions  of  Sections  110-2  and  110-6  of  the  Code  of 
Criminal  Procedure  of  1963  that  allow  the  State  (1)  to  appeal 
an  order  permitting  release  by  personal  recognizance  and  (2) 
to  appeal  an  order  where  the  court  has  increased  or  reduced 
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the  amount  of  bail  or  altered  the  conditions  of  the  bail  bond 
or  granted  bail  where  it  has  previously  been  revoked  were 
held  to  be  unconstitutional  in  violation  of  the  separation  of 
powers  clause  of  the  Illinois  Constitution.  People  v.  Heim, 
182  Ill.App.3d  1075  (page  30  of  this  report). 

The  penalty  classification  provided  for  under  Section 
4-104(b)(2)  of  The  Illinois  Vehicle  Code  for  possession  of  an 
altered  temporary  vehicle  registration  permit  was  held  to  be 
unconstitutional  on  the  basis  that  the  penalty  is 
disproportionate  to  the  offense  committed.  People  v.  Morris, 
136  111. 2d  157  (page  55  of  this  report). 

Section  2-622  of  the  Code  of  Civil  Procedure  requires 
that  a complaint  for  medical  malpractice  must  have  attached 
to  it  an  affidavit  stating  that  a health  professional 
determined  that  there  is  a reasonable  and  meritorious  cause. 
That  Section  was  held  to  be  an  unconstitutional  invasion  by 
the  legislature  of  the  judicial  power.  Deluna  v.  St. 
Elizabeth's  Hospital,  184  Ill.App.3d  802  (page  65  of  this 
report).  The  statute  could  be  brought  into  compliance  by 
repealing  this  Section. 

Statutory  notice  requirements  of  the  Revenue  Act  of  1939 
informing  an  incompetent  owner  of  real  property  that  the 
property  is  subject  to  sale  for  nonpayment  of  taxes  was  held 
to  be  unconstitutional  as  violating  the  due  process  clauses 
of  the  United  States  and  Illinois  Constitutions.  In  re 


Application  of  County  Collector,  188  Ill.App.3d  1068  (page  71 
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of  this  report) . The  statute  could  be  brought  into 
compliance  by  providing  actual  notice  to  the  incompetent  that 
his  property  is  subject  to  forfeiture. 

OTHER  CASES  OF  INTEREST 


In  Ohio  v.  Akron  Center  for  Reproductive  Health/  110 
S.Ct.  2972  (page  13  of  this  report),  the  U.S.  Supreme  Court 
upheld  the  constitutionality  of  an  Ohio  law  that  makes  it  a 
criminal  offense  to  perform  an  abortion  on  an  unmarried, 
unemancipated  minor  unless  (1)  the  physician  provides  timely 
notice  to  one  of  the  minor's  parents  or  (2)  a juvenile  court 
rules  that  the  notice  is  not  required.  Illinois  law. 
Sections  4 and  7 of  the  Parental  Notice  of  Abortion  Act  of 
1983,  requires  notice  to  both  parents  unless  (1)  only  one 
parent  can  be  found  or  the  parents  are  divorced,  in  which 
case  notice  to  the  parent  with  custody  of  the  minor  is 
sufficient,  or  unless  the  minor's  father  is  alleged  to  be  the 
father  of  the  fetus  to  be  aborted. 

In  Hodgson  v.  Minnesota,  110  S.Ct.  2926  (page  14  of  this 
report),  the  U.S.  Supreme  Court  held  that  a Minnesota  law 
that  requires  notice  to  both  parents  of  a minor's  intention 
to  get  an  abortion  is  unconstitutional,  but  that  the 
constitutional  objection  to  notifying  both  parents  is  removed 
by  providing  for  a judicial  bypass  option.  The  Illinois 
Parental  Notice  of  Abortion  Act  of  1983  requires  notification 


of  both  parents,  but  has  a judicial  bypass  procedure. 

In  Rutan  v.  Republican  Party  of  Illinois,  110  S.Ct.  2729 
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(page  85  of  this  report),  the  U.S.  Supreme  Court  ruled  that 
basing  public  employment  hirings,  transfers,  promotions, 
recalls,  and  denials  upon  affiliation  with  or  support  of  the 
political  party  in  power  impermissibly  infringes  upon  an 
individual's  freedoms  of  belief  and  association  as  guaranteed 
by  the  First  Amendment  of  the  U.S.  Constitution. 
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CASES  CITED  AND  MAIN  ISSUES  INVOLVED 
GENERAL  PROVISIONS  - 1 


U.S.  v.  Eichman 

Federal  law  that  prohibits  a person  from 
mutilating,  defacing,  physically  defiling, 
maintaining  on  the  floor  or  ground,  or  trampling 
flag  of  the  United  States  is  unconstitutional. 

ANIMALS  - 2 


People  v.  Fabing 

The  Illinois  Dangerous  Animals  Act  is  unconsti 
vague  in  prohibiting  the  possession  of  "life-th 
reptiles . 

CHARITIES  AND  PUBLIC  WELFARE  - 2 

Evanston  v.  Evanston  Fire  Fighters  Association 

The  Attorney  General  has  exclusive  authority 
the  Solicitation  Act. 

CITIES  AND  VILLAGES  - 3 

City  of  Oakbrook  Terrace  v.  LaSalle  National  Bank 


knowingly 
burning , 
upon  any 


tut ionally 
reatening " 


to  enforce 


A municipality  has  authority  to  acquire  a site  for 
community  buildings  by  eminent  domain  without  a prior 
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referendum. 


Gary-Wheaton  Bank  v.  City  of  West  Chicago 

Copy  of  a petition  objecting  to  a rezoning  request  must 
be  served  on  the  person  making  the  request  and  that  person's 
attorney . 


COMMERCIAL  CODE  - 4 
Salem  National  Bank  v.  Smith 


Prior  secured  creditor  has  priority  interest  over  crop 
lender  to  the  extent  the  amount  owed  to  the  prior  creditor 
came  due  less  than  6 months  before  the  crops  became  growing 
crops . 

Watseka  First  National  Bank  v.  Ruda 


A creditor  acts 
acceleration  clause 
Uniform  Commercial 
honestly,  irrespective 
would  have  accelerated 


in 

good  faith 

when 

exercising 

an 

authorized  by 

Section 

1-208  of 

the 

Code 

so  long 

as 

the 

creditor 

acts 

of  whether  a "reasonable  creditor" 
under  the  same  ci rcumstances . 


International  Bureau  of  Fraud  Control  v.  Clayton 


Bad  check  collection  is  debt  collection  under  the 
Collection  Agency  Act,  and  Section  3-806  of  the  Uniform 
Commercial  Code  limits  the  recovery  of  costs  and  fees  to  $10 
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in  bad  check  collections  not  involving  court  proceedings. 

Pacenta  v.  American  Savings  Bank 

A bank  may  charge  a separate  account  of  a cosignatory  of 
a joint  account  in  the  event  of  an  overdraft  in  the  joint 
account  by  another  cosignatory. 

COURTS  - 7 

People  v.  R.G. 

The  Act  relating  to  minors  requiring  authoritative 
intervention  ( MRAI ) is  applicable  to  minors  absent  from  home 
without  parental  consent.  The  "immediate  danger"  phrase 
applies  to  minors  who  are  beyond  the  control  of  their 
parents,  but  does  not  apply  to  minors  absent  from  home 
without  parental  consent. 

Wenger  v.  Finley 

Imposition  of  a $1  court  filing  fee  for  support  of 
non-judicial  dispute  resolution  centers  provides  due  process 
and  equal  protection  and  does  not  violate  the  separation  of 
powers  doctrine. 

CRIMINAL  LAW  AND  PROCEDURE  - 10 

Walton  v.  Arizona 


Arizona  death  penalty  statute  does  not  violate  the  U.S. 
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Constitution. 


Lewis  v.  Jeffers 


United  States  Supreme  Court  upheld  portions  of  the 
Arizona  death  penalty  statute  describing,  for  purposes  of  an 
aggravating  circumstance,  the  crime  as  "especially  heinous, 
cruel  or  depraved". 


Ohio  v.  Akron  Center  for  Reproductive  Health 


United  States  Supreme  Court  upheld  the  constitutionality 
of  an  Ohio  law  that  requires  a physician  to  notify  one  parent 
of  an  unmarried,  unemancipated  minor  seeking  an  abortion 
unless  a juvenile  court  rules  that  the  notice  is  not 
required . 

Hodgson  v.  Minnesota 

United  States  Supreme  Court  held  unconstitutional  a 
Minnesota  law  that  requires  both  parents  be  notified  of  a 
minor's  intention  to  get  an  abortion  without  providing  for  a 
judicial  bypass  provision. 


Butterworth  v.  Smith 


The  United  States  Supreme  Court  declared  unconstitutional 
a Florida  law  that  prohibits  a reporter  from  disclosing 
testimony  given  by  the  reporter  during  a grand  jury  hearing 
where  the  information  disclosed  was  acquired  by  the  reporter 
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on  his  or  her  own  before  the  grand  jury  hearing. 

Maryland  v.  Craig 

The  United  States  Supreme  Court  upheld  a statute  allowing 
one-way  closed  circuit  testimony  of  a child  witness  who  was 
an  alleged  victim  of  child  abuse. 

U.S.  v.  Erwin 

Statute  restoring  an  offender  to  full  civil  rights  after 
completion  of  sentence  does  not  restore  the  offender's  right 
of  gun  ownership. 

Sequoia  Books,  Inc,  v.  Ingemunson 

Statute  providing  for  forfeiture  of  assets  generated  by 
obscenity  is  constitutional  but  cannot  be  applied 
retroactively . 

Server  v.  Mizell 

Offenses  of  aggravated  criminal  sexual  assault  and 
aggravated  criminal  sexual  abuse  are  distinguishable  and  not 
constitutionally  vague. 

Staten  v.  Neal 

State's  Attorney  of  one  county  in  which  an  offense 
occurred  is  not  bound  by  prosecution  waiver  of  another 
county's  State's  Attorney. 
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U.S.  ex.  rel.  Silaqy  v.  Peters 

Illinois  death  penalty  statute  is  constitutional. 

People  v.  Bastien 

Legislative  modification  of  the  hearsay  rule  to  allow  for 
use  of  a child's  videotaped  testimony  at  sex  abuse  trials 
without  permitting  the  defendant  to  cross-examine  denies  the 
defendant  the  right  to  confrontation  and  violates  the  United 
States  and  Illinois  Constitutions. 

People  v.  Chandler 

A person  convicted  of  a murder  committed  in  the  course  of 
a residential  burglary  is  not  eligible  for  the  death  penalty 
absent  a statute  specifying  residential  burglary  as  a felony 
committed  in  the  course  of  the  murder  as  an  aggravating 
factor  for  imposition  of  the  death  penalty. 

People  v.  Lusietto 

Calculation  of  "street  value"  in  determining  the 
mandatory  fine  to  be  imposed  in  certain  drug-related  offenses 
may  be  based  on  testimony  of  experienced  narcotics  officers 
and  need  not  be  related  to  the  actual  selling  price  of  the 
drug . 


People  v.  Wade 


CasesCi tedl990 
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Conviction  of  defendant  for  attempted  armed  robbery  and 
armed  violence  where  the  armed  violence  offense  consisted  of 
committing  intimidation  while  armed  with  a handgun  was 
constitutional . 

People  v.  Williams 

The  phrase  "for  other  than  a lawful  purpose"  in  the  child 
abduction  statute  is  not  unconstitutionally  vague. 

People  v.  Felella 

The  Bill  of  Rights  for  Victims  and  Witnesses  of  Violent 
Crime  Act  does  not  violate  the  separation  of  powers  clause  of 
the  Illinois  Constitution. 

People  v.  Ferguson 

Extended  term  sentencing  provisions  of  the  Unified  Code 
of  Corrections  based  on  the  fact  that  the  victim  was  under  12 
years  of  age  cannot  be  applied  to  a sentence  for  aggravated 
criminal  sexual  assault  (criminal  sexual  assault  committed 
against  a person  under  13  years  of  age)  where  age  is  an 
element  of  the  offense. 

Kirwan  v.  Welch 


Appointment  of  State  Appellate  Defender  to  represent  an 
indigent  defendant  on  appeal  from  an  order  of  supervision  was 
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upheld. 

People  v.  Franklin 

Statute  that  increases  a punishment  for  subsequent 
offenses  is  not  an  ex  post  facto  law  merely  because  an 
earlier  conviction  occurred  before  the  statute  became  law. 

People  v.  Redd 

The  statutory  hearsay  exception  permitting  prior 
inconsistent  testimony  to  be  used  substantively  is  not 
applicable  where  the  inconsistency  is  the  assertion  of  Fifth 
Amendment  privileges  by  a witness. 

People  v.  Dinger 

A probationer  may  not  petition  the  sentencing  court  to 
revoke  the  probation. 

People  v.  Markovich 

Bail  bond  violation  sentencing  does  not  violate 
constitutional  guarantee  of  due  process. 

People  v.  Heim 

Statute  authorizing  State  appeals  of  bail  determination 
was  a legislative  encroachment  upon  the  exclusive  power  of 
the  Supreme  Court. 
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People  V.  Kapsalis 

The  insanity  defense  in  criminal  cases  is  constitutional. 
People  v.  Conley 

Aggravated  battery  requires  that  the  defendant  be 
consciously  aware  that  the  injury  was  practically  certain  to 
be  caused  by  his  or  her  conduct.  Permanent  disability 
requires  only  that  the  victim  is  no  longer  whole. 

People  v.  Coppage 

Mailing  provision  of  Section  115-4. 1(a)  of  the  Code  of 
Criminal  Procedure  (111.  Rev.  Stat.,  1985,  ch.  38,  par. 
115-4.1)  is  inapplicable  where  trial  has  already  commenced. 
A prima  facie  establishment  of  willful  avoidance  is  met  on  a 
showing  of  compliance  with  statutory  requirements. 

People  v.  Scharlau 

In  the  absence  of  a definition  of  the  statutory  terms 
"interest"  and  "contract"  in  the  conf lict-of-interest 
provisions  of  the  Illinois  Municipal  Code  and  Corrupt 
Practices  Act,  along  with  the  official  misconduct  provisions 
in  the  Criminal  Code  of  1961,  those  terms  are  deemed 
inherently  ambiguous. 

People  v.  Crowe 
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Dismissal  of  traffic  offenses  because  of  violation  of 
speedy  trial  provisions  does  not  require  dismissal  of  a later 
felony  charge  arising  out  of  the  same  conduct,  even  if  the 
various  charges  have  been  previously  consolidated  for  trial. 

People  v.  Baker 

It  is  proper  for  trial  court  to  order  defendant's  cash 
bond  be  used  to  reimburse  the  cost  of  court-appointed  counsel 
even  though  the  court  does  not  hold  a separate  hearing  on 
defendant's  financial  ci rcumstances  where  the  same  judge  has 
presided  over  all  stages  of  the  trial  and  takes  judicial 
notice  of  the  record. 


People  v.  Carter 


Interstate  Agreement  on  Detainers  Act  does  not  apply 
where  a defendant  is  detained  on  a federal  parole  violation 
because  the  detention  is  not  a "term  of  imprisonment". 

People  v.  Benge 

A weekend  cabin  is  a dwelling  under  the  residential 
burglary  statute. 


DOMESTIC  RELATIONS  - 37 


In  re  Marriage  of  Burke 

When  seeking  termination  or  modification  of  a prior  joint 
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custody  order  -where  a counterpetition  is  also  filed,  the 
party  must  prove  a change  of  circumstances  by  clear  and 
convincing  evidence. 

Jiles  v.  Spratt 

The  collateral-source  rule  does  not  apply  to  medical 
expenses  paid  by  insurance  in  paternity  cases. 

Kawitter  v.  Crawford 

The  Illinois  Parentage  Act  of  1984  provision  for  a 
statute  of  limitation  is  applied  retroactively  unless  the 
putative  father  did  not  have  reasonable  time  after  the 
effective  date  of  the  Illinois  Parentage  Act  of  1984  in  which 
to  file  his  action. 


Tersavich  v.  First  Nat'l  Bank  & Trust  Co. 


Statute  of  limitations 
defeat  action  to  construe  a 
until  the  later  of  2 events 
age  of  majority  or  (2)  the 
a trustee  has  repudiated,  d 
the  trust. 


found  in  the  Parentage  Act  cannot 
trust.  Statute  does  not  run 
occurs:  (1)  the  child  reaches  the 

child  knows,  or  should  know,  that 
isavowed,  or  acted  in  hostility  to 


DRAM  SHOPS  - 40 


Messenger  v.  Vogler 


CasesCi tedl990 
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Damages  are  not  available  under  the  Liquor  Control  Act  of 
1934  for  instantaneous  death. 

ELECTIONS  - 41 


Robinson  v.  Jones 

Complaint  to  contest  a Chicago  aldermanic  election  must 
be  filed  within  5 days  after  the  election. 

In  re  Formation  of  Maywood  Park  Dist. 


Park 

districts  had 

standing  to  file 

objections  to 

petitions 

for  referendum 

on  the  formation 

of  new  park 

district 

to  supersede  the 

park  districts. 

Bryant  v. 

Cook  County  Electoral  Board 

Electoral  board's  authority  to  determine  the  sufficiency 
of  a candidate's  statement  of  economic  interest  is  limited  to 
a determination  whether  it  was  filed  in  relation  to  the 
candidate . 

.EMPLOYMENT  - 43 

Plumbers'  Pension  Fund,  Local  130  v.  Niedrich 

United  States  Court  of  Appeals,  Seventh  Circuit,  held 
where  president  and  secretary  of  corporation  were  not  parties 
to  employee  benefit  plans  or  to  collective  bargaining 
agreement  they  were  not  personally  liable  for  failure  of 
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corporation  to  make  contributions  to  employee  benefit  funds. 

Carson  Pirie  Scott  & Company  v.  Department  of  Employment 
Security 

An  employer  is  entitled  to  object  to  the  eligibility  of 
claimants  for  unemployment  benefits  when  it  receives  the 
statement  of  benefit  wages  if  that  is  the  first  notice  of  the 
claimant's  eligibility  it  receives. 

Meyer  v.  Caterpillar  Tractor  Co. 

Structural  Work  Act  is  inapplicable  where  cause  of  action 
is  predicated  on  failure  to  provide  support  for  materials 
resting  on  ground  before  their  incorporation  into  a building. 

Zuber  v.  Illinois  Power  Co. 

Injured  employee's  attorney  who  is  successful  in  third 
party  suit  is  entitled  to  attorney's  fees  of  25%  under 
Section  5(b)  of  the  Workers'  Compensation  Act  not  only  to  the 
extent  of  employer's  lien  for  benefit  paid  but  also  for 
attorney  fees  and  costs  the  employer  would  have  to  have  paid 
had  recovery  not  been  made  against  the  third  party. 

Fraternal  Order  of  Police  Lodge  No.  109  v.  ILRB 

Court  bailiffs  were  properly  determined  to  be  "peace 
officers"  for  the  purposes  of  determining  an  appropriate 
bargaining  unit  under  the  Public  Labor  Relations  Act. 
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Dukes  v.  J.I.  Case  Co. 

Attorney  of  injured  Workers'  Compensation  employee  is 
entitled  to  statutory  attorney's  fees  against  employers' 
compensation  lien  in  spite  of  resultant  financial  consequence 
upon  employer  after  successful  third  party  suit. 

Moore  v.  Industrial  Commission 

Penalty  against  employer  for  unreasonable  or  vexatious 
delay  in  payment  of  workers'  compensation  benefits  to 
employees  is  calculated  on  entire  award  and  not  just  the 
amount  unpaid  at  the  time  penalty  is  assessed  against 
employer . 

County  of  Kane  v.  Randall 

The  circuit  court  has  jurisdiction  to  hear  disputes 
between  joint  public  employers. 

County  of  Cook  v.  Illinois  Local  Labor  Relations  Board 

Thirty  day  time  limit  for  appeal  of  Illinois  Local  Labor 
Relations  Board's  order  to  the  Appellate  Court  specified  in 
Supreme  Court  Rules  applies  rather  than  35  day  time  limit 
specified  under  the  Administrative  Review  Law. 

Chicago  Principals  Association  v.  Illinois  Educational  Labor 
Relations  Board 
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School  principals  are  supervisors  and  managerial 
employees  and  not  entitled  to  bargain  collectively  under  the 
Illinois  Educational  Labor  Relations  Act. 

INJURIES  - 50 

McQueen  v.  Shelby  County 

Private,  non-profit  mental  health  center  is  a "local 
public  entity"  immune  from  suit  under  the  Local  Governmental 
and  Governmental  Employees  Tort  Immunity  Act. 

INSURANCE  - 51 

Commercial  Life  Ins,  v.  Lone  Star  Life  Ins. 

Material  misrepresentations  in  a written  application  for 
a group  health  insurance  policy  render  the  policy  void  as  to 
person  to  whom  misrepresentations  apply. 

American  Centennial  Ins,  v.  American  Home  Ins. 

Primary  insurance  carrier  owes  a direct  duty  of  care  to 
excess  carriers  when  negotiating  settlement  of  covered 
transactions  to  offer  settlement  offer  within  its  own  policy 
limits  when  a reasonable  primary  carrier  with  knowledge  of 
the  existence  of  excess  carriers  would  have  done  so;  excess 
carrier's  bad-faith  claim  against  primary  carrier  not 
preempted . 
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Cincinnati  Insurance  Co.  v.  Miller 

An  insurance  company  may,  but  is  not  required  to,  make  an 
offer  of  additional  uninsured  motorist  coverage  on  an  excess 
basis  under  an  umbrella  policy. 

Truck  Insur.  Exchange  v.  Washburn 

Assessments  upon  a foreign  insurer  for  purposes  of  the 
Illinois  Insurance  Guaranty  Fund  are  not  includable  in  the 
foreign  insurer's  retaliatory  tax  calculation. 

LOCAL  GOVERNMENT  - 55 

Cain  v.  Larson 

There  is  no  constitutionally  protected  property  interest 
under  the  Uniform  Peace  Officers'  Disciplinary  Act. 

MOTOR  VEHICLES  - 55 

People  v.  Morris 

Class  2 felony  penalty  for  possession  of  an  altered 
temporary  vehicle  registration  permit  is  unconstitutional  on 
the  basis  that  it  is  disproportionate  to  the  offense 
committed . 

People  v.  Crawford 


The  word  "previous 


in  determining  the  meaning  of  the 
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phrase  "previous  conviction"  or  "previous  statutory  summary 
suspension"  for  purposes  of  deciding  if  a person  is  a "first 
offender"  of  DUI  laws  shall  be  strictly  construed. 

People  v.  Kerqer 

The  phrase  "involved  in  a motor  vehicle  accident"  for 
purpose  of  determining  if  defendant  violated  a requirement  to 
report  an  accident  involving  death  or  personal  injury  held  to 
mean  implicated  in  an  accident  or  connected  with  the  accident 
in  a substantial  manner  and  did  not  require  physical  contact 
between  the  driver  and  pedestrian. 

Dolton  ex  rel.  Winter  v.  CSX  Transportation 

A local  unit  of  government's  power  to  prohibit  railroad 
corporations  from  obstructing  railroad-highway  crossings  for 
longer  than  10  minutes  is  preempted  by  State  authority  to  do 
the  same. 

PARKS  - 61 

Broeckl  v.  Chicago  Park  District 

Boat  mooring  fees  charged  under  the  Chicago  Park  District 
Act  held  valid. 

PRACTICE  - 62 


Taylor  v.  Raymond  Corp. 
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The  2 year  discovery  period  for  an  action  in  strict 
liability  does  not  apply  when  the  injury  occurs  less  than  12 
years  after  the  first  sale  by  the  manufacturer,  but  more  than 
10  years  after  the  first  sale  to  the  initial  user. 

In  re  Special  Education  of  Walker 

Waiver  of  sovereign  immunity  by  the  State,  in  this  case 
with  respect  to  post- judgment  interest  against  the  State, 
must  be  explicit  in  specific  and  affirmative  statutory 
language . 

DeLuna  v.  St.  Elizabeth's  Hospital 

The  statutory  requirement  that  a complaint  for  medical 
malpractice  must  have  attached  to  it  an  affidavit  stating 
that  a health  professional  has  determined  that  there  is  a 
reasonable  and  meritorious  cause  is  an  unconstitutional 
invasion  by  the  legislature  of  the  judicial  power. 

Phelps  v.  O'Malley 

Interest  on  a judgment  that  is  later  reduced  on  appeal 
accrues  on  the  reduced  amount  from  the  time  of  the  original 
judgment . 

Scott  v.  Archer-Daniels-Midland  Co. 


Imprisonment  after  a civil  cause  of  action  accrues  does 
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not  toll  the  limitation  period  for  bringing  the  civil  action. 

PROBATE  - 67 


In  re  Estate  of  Debevec 

Removal  of  guardian  of  disabled  adult  could  be  premised 
on  reasons  other  than  malfeasance  or  misfeasance. 

PUBLIC  HEALTH  AND  SAFETY  - 68 

Village  of  Carpentersville  v.  PCB 

Provisions  of  the  Environmental  Protection  Act  that  make 
certain  facilities  subject  to  local  zoning  power  applies  to 
modifications  of  existing  facilities  as  well  as  new  ones  and 
applies  in  non-home  rule  as  well  as  home  rule  units. 

Cardwell  v.  Rockford  Memorial  Hospital 

The  immunity  from  suit  in  Section  10.2  of  the  Hospital 
Licensing  Act  granted  to  hospitals  and  individuals  who  are 
members,  agents,  or  employees  of  a hospital,  hospital  medical 
staff,  hospital  administrative  staff,  or  hospital  governing 
board  for  the  actions  of  various  hospital  committees  is 
absolute  and  there  is  no  exception  from  the  immunity  for 
willful  and  wanton  conduct. 

Wills  v.  De  Kalb  Area  Retirement  Center 


Nursing  Home  Care  Act  does  not  create  a cause  of  action 
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for  wrongful  death,  but  does  provide  for  punitive  damages  for 
injuries  incurred  by  decedent  before  death,  and  the  right  to 
recover  punitive  damages  does  not  abate  upon  the  decedent's 
death,  but  passes  to  the  decedent's  estate  under  the  Survival 
Act . 

REVENUE  - 69 

Van's  Material  Co.  v.  Dept,  of  Revenue 

Manufacturing  equipment  exemption  under  the  Use  Tax  Act 
applicable  to  ready-mix  concrete  trucks. 

In  re  App.  of  County  Treasurer 

A tax  buyer  is  entitled  to  a refund  of  all  costs  incurred 
in  connection  with  the  tax  sale  in  error. 

Mannix  v.  Donnewald 

Interest  not  required  to  be  paid  on  refunds  under  the  old 
Inheritance  and  Transfer  Tax  Law. 

In  re  App.  of  County  Collector 

Statutory  provisions  for  notice  of  sale  of  real  property 
for  nonpayment  of  real  property  taxes  violate  due  process  as 
applied  to  incompetent  owners. 


In  re  App.  of  the  DuPage  County  Collector 
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The  Revenue 'Act  of  1939  allows  amendment  of  a property 
tax  levy  under  certain  circumstances. 

ROADS  AND  BRIDGES  - 72 

Scadron  v.  City  of  Des  Plaines 

Municipal  sign  ordinance  that  limits  the  height  of  signs 
and  limits  the  area  of  sign  faces  held  not  preempted  by  the 
Highway  Advertising  Control  Act  of  1971. 

County  of  Lake  v.  Semmerling 

Township  road  commissioner  subject  to  zoning  ordinance  of 
county  in  which  township  is  located. 

SALES  - 73 

First  Comics,  Inc,  v.  World  Color  Press,  Inc. 

Misconduct  that  injures  consumers  generally  must  be 
alleged  to  maintain  a private  cause  of  action  under  the 
Illinois  Consumer  Fraud  and  Deceptive  Business  Practices  Act. 

Mosler  v.  S/P  Enterprises,  Inc. 

Defendants  required  to  make  restitution  under  the 
Illinois  Securities  Law  of  1953  who  are  entitled  to  tender  of 
the  security  and  "any  income  or  other  amounts  received"  on 
the  security  are  entitled  to  an  assignment  of  rights  to  a 
judgment  obtained  by  the  plaintiff  against  a third  party 
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regarding  the  same  transaction,  but  are  not  entitled  to  an 
assignment  of  rights  to  punitive  damages. 

Armstrong  v.  Edelson 

A cause  of  action  exists  for  "aiding  and  abetting" 
another  in  violating  Section  2 of  the  Consumer  Fraud  Act. 

Knauz  v.  Toyota  Motor  Sales,  USA,  Inc. 

Subsection  (b)  of  Section  4 of  the  Illinois  Motor  Vehicle 
Franchise  Act,  which  forbids  a manufacturer  or  distributor 
from  taking  an  arbitrary,  bad  faith,  or  unconscionable  action 
with  respect  to  a franchise,  applies  only  to  existing 
franchises  and  not  to  franchise  offerees. 

Laughlin  v.  Evanston  Hospital 

Price  discrimination  does  not  violate  the  Illinois 
Business  and  Deceptive  Practices  Act  or  the  Illinois 
Antitrust  Act. 

Downers  Grove  Volkswagen,  Inc,  v.  Wigglesworth  Imports,  Inc. 

Someone  other  than  a consumer  has  standing  to  sue  under 
the  Consumer  Fraud  and  Deceptive  Business  Practices  Act  when 
the  person  alleges  conduct  that  implicates  consumer 

protection  concerns. 


SCHOOLS 


78 


-XXIX- 


CasesCi tedl990 


Sherman  v.  Community  Consol.  School  Dist.  21 

Student  participation  required  under  School  Code  in 
pledge  of  allegiance  ceremony  stated  meritorious  claim  for 
violating  free  exercise  clause  of  1st  Amendment  and  equal 
protection  clause  of  14th  Amendment  of  United  States 
Constitution . 

Donaldson  v.  Illinois  State  Bd.  of  Educ. 

College  professorship  and  school  board  membership  do  not 
constitute  teaching  or  supervising  in  the  common  public 
schools  as  required  to  meet  regional  superintendent  candidacy 
qualifications  under  The  School  Code. 

Board  of  Education  v.  A,  C and  S,  Inc. 

Court  held  that  there  was  an  absence  of  standing  and 
private  remedy  for  school  districts  under,  respectively, 
Consumer  Fraud  and  Deceptive  Business  Practices  Act  and 
Asbestos  Abatement  Act. 

Bates  v.  Board  of  Education 

Validation  under  Omnibus  Bond  Act  legislation  of  school 
district  life-safety  bonds  issued  at  interest  rate  higher 
than  ceiling  then  established  by  applicable  section  of  School 
Code  did  not  violate  separation  of  powers  and  did  not 
infringe  on  or  divest  property  rights  or  vested  interest  of 
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parties  involved  in  litigation  challenging  the  validity  of 
the  bonds. 

Hunt  v.  Sanders 

State  Teacher  Certification  Board  instead  of  State 
Superintendent  of  Education  has  final  authority  to  revoke 
teaching  certificates. 

Morrison  v.  Chicago  Board  of  Education 

Statute  applicable  to  school  readiness  assessments  for 
children  seeking  early  enrollment  in  public  schools  was 
permissive  and  not  mandatory. 

Doe  v.  Sanders 

Children  who  are  voluntarily  placed  by  their  parents  in  a 
private,  nonprofit  residential  substance  abuse  center  located 
in  a school  district  other  than  their  home  school  district 
are  entitled  to  have  their  nonresident  tuition  for  attending 
schools  of  the  district  in  which  the  center  is  located  paid 
by  the  State. 


STATE  GOVERNMENT  - 85 

Rutan  v.  Republican  Party  of  Illinois 

Basing  public  employment  hirings,  transfers,  promotions, 
recalls,  and  denials,  for  positions  other  than  policy-making 
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positions,  upon- affiliation  with  or  support  of  the  political 
party  in  power  impermissibly  infringes  upon  an  individual's 
freedom  of  belief  and  association  as  guaranteed  by  the  First 
Amendment  to  the  U.S.  Constitution. 

Patzner  v.  Baise 

A State  officer  cannot  be  compelled  through  a writ  of 
mandamus  to  institute  an  action  for  eminent  domain  where 
there  was  no  physical  taking  of  the  property. 

STATE  MILITIA  - 88 
Perpich  v.  Department  of  Defense 

Congress  may  authorize  the  President  to  order  members  of 
the  National  Guard  to  active  duty  for  purposes  of  training 
outside  the  United  States  during  peacetime  without  either  the 
consent  of  a state  governor  or  a declaration  of  national 
emergency . 


TOWNSHIPS  - 89 

Town  of  Libertyville  v.  First  National  Bank  of  Lake  Forest 

"Open  land"  subject  to  condemnation  under  the  Township 
Open  Space  Act  requires  that  the  parcel  be  50  acres  or  more 
in  area  unless  it  is  part  of  a larger  tract  containing  50 
acres  or  more  over  which  the  township  has  acquired  or  will 
contemporaneously  acquire  control  for  open  space  purposes. 
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Town  of  Libertyville  v.  Continental  Illinois  National  Bank 
and  Trust  Company  of  Chicago 

"Farming"  or  "agricultural"  property  exempt  from 
acquisition  under  the  Township  Open  Space  Act  only  needs  to 
be  primarily  and  not  exclusively  devoted  to  farming  or 
agricultural  purposes. 

Town  of  Libertyville  v.  Northwest  National  Bank  of  Chicago 

Township  may  not  acquire  as  "open  land"  under  the 
Township  Open  Space  Act  a parcel  less  than  50  acres  in  area 
unless  the  parcel  is  a portion  of  a tract  of  50  acres  or  more 
being  successfully  contemporaneously  condemned  by  the 
township  or  the  parcel  abuts  or  adjoins  a tract  having  an 
area  of  50  acres  or  more  already  owned  by  the  township. 

TRADEMARKS  - 91 
Munters  Corp.  v.  Matsui  American,  Inc. 

Use  of  term  "honeycomb"  in  description  of  part  of 
defendant's  product  did  not  violate  plaintiff's  registered 
trademark  name  "HoneyComb"  where  products  were  not 
sufficiently  similar  to  confuse  public  and  the  defendant  used 
term  descriptively  and  in  good  faith. 


UNCLAIMED  PROPERTY  - 93 
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Lescha  Maschinenf abr ik  GmbH  v.  GSC  Properties 

Commercial  lessor  may  enforce  chattel  lien  on  abandoned 
goods  through  public  sale. 
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GENERAL  PROVISIONS 

In  U.S.  v.  Eichman,  110  S.Ct.  2404,  the  U.S.  Supreme 
Court  held  unconstitutional  the  Flag  Protection  Act  of  1989 
enacted  by  Congress.  The  Act  provided: 

"(a)(1)  Whoever  knowingly  mutilates,  defaces,  physically 
defiles,  burns,  maintains  on  the  floor  or  ground,  or  tramples 
upon  any  flag  of  the  United  States  shall  be  fined  ...  or 
imprisoned  for  not  more  than  one  year,  or  both.". 

The  Government  contended  that  the  Flag  Protection  Act  is 
constitutional  because  the  Act  does  not  target  expressive 
conduct  on  the  basis  of  the  content  of  its  message.  The 
Government  asserted  an  interest  in  protecting  the  physical 
integrity  of  the  flag  under  all  circumstances  in  order  to 
safeguard  the  flag's  identity  as  the  unique  symbol  of  the 
Nation.  The  Supreme  Court  relying  on  Texas  v.  Johnson  held 
that  although  the  Flag  Protection  Act  contained  no  explicit 
context-based  limitation  on  prohibited  conduct,  it  is  clear 
that  the  Government's  asserted  interest  is  related  to  the 
suppression  of  free  expression  and  concerned  with  the  context 
of  such  expression.  The  court  had  previously  held  in  Texas 
v.  Johnson,  109  S.Ct.  2533,  a Texas  statute  which  prohibits 
desecration  of  the  U.S.  Flag  unconstitutional  in  violation  of 
the  First  and  Fourteenth  Amendments  to  the  U.S.  Constitution. 
The  Texas  statute  prohibited  a person  from  intentionally  or 
knowingly  desecrating  a flag  where  desecrate  meant  to  deface, 
damage  or  otherwise  physically  mistreat  in  a way  that  the 
person  knows  will  seriously  offend  one  or  more  persons  likely 
to  observe  or  discover  his  action.  The  court  in  Johnson 
reasoned  that  the  State's  interest  in  preserving  the  flag  as 
a symbol  of  nationhood  and  national  unity  was  an  interest 
related  to  a suppression  of  free  expression  because  the 
State's  concern  with  protecting  the  flag’s  symbolic  meaning 
is  implicated  only  when  a persons 's  treatment  of  the  flag 
communicates  some  message.  The  court  in  Johnson  concluded 
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that  the  State's  asserted  interest  could  not  justify  the 
infringement  on  the  demonstrator's  First  Amendment  rights. 
Illinois  has  a statutory  provision  similar  to  the  federal 
Flag  Protection  Act. 

Section  1 of  the  Flag  Desecration  Act  (111.  Rev.  Stat. 
1989,  ch.  1,  par.  3351)  provides  that  any  person  who  publicly 
mutilates,  defaces,  defiles,  tramples,  or  intentionally 
displays  on  the  ground  or  floor  any  such  flag,  standard, 
color,  or  ensign  shall  be  guilty  of  a Class  4 felony.  ( RC ) 

ANIMALS 

In  People  v.  Fabing,  196  111.  App.  3d  495,  the  defendant 
appealed  his  conviction  for  possessing  a "life-threatening" 
reptile.  The  defendant  claimed  that  the  Illinois  Dangerous 
Animals  Act  (111.  Rev.  Stat.  1987,  ch.  8,  par.  240)  is 
unconstitutionally  vague  as  it  concerns  the  possession  of 
"life-threatening"  reptiles  because  that  term  is  never 
defined  in  the  Act.  The  First  District  Appellate  Court  held 
that  the  Section  of  the  Dangerous  Animals  Act  proscribing  the 
possession  of  "life-threatening"  reptiles,  without  defining 
that  term,  is  void  for  vagueness  because  it  fails  to  provide 
warning  to  a person  of  reasonable  intelligence  as  to  what 
type  of  reptiles  are  proscribed,  and  it  permits  arbitrary 
enforcement  and  application  of  the  Act.  (RW) 

CHARITIES  AND  PUBLIC  WELFARE 

In  Evanston  v.  Evanston  Fire  Fighters  Association,  189 
111. App. 3d  233,  the  plaintiff  sought  to  enjoin  the  defendant 
from  soliciting  funds  for  charitable  purposes  citing 
violation  of  the  Solicitation  Act  (111.  Rev.  Stat.  1985,  ch . 
23,  par.  5111(d)).  The  First  District  Appellate  Court 
determined  that  the  Legislature  conferred  the  Solicitation 
Act's  enforcement  powers  exclusively  on  the  Attorney  General 
of  the  State  of  Illinois.  (AS) 
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CITIES  AND  VILLAGES 

In  City  of  Oakbrook  Terrace  v.  LaSalle  National  Bank,  186 
Ill.App.3d  343,  the  plaintiff  city  filed  a complaint  to 
acquire  certain  land  under  Section  11-63-5  of  the  Illinois 
Municipal  Code,  which  provides  that  "the  corporate 
authorities  may  acquire  a site  or  sites  for  a community 
building  or  buildings  by  condemnation  in  the  name  of  the 
municipality  in  the  manner  provided  for  the  exercise  of  the 
right  of  eminent  domain  under  Article  VII  of  the  Code  of 
Civil  Procedure  ...  " (111.  Rev.  Stat.  1987,  ch . 24,  par. 
11-63-5).  The  property  owner  argued  that  Section  11-63-5 
must  be  read  in  conjunction  with  Section  11-63-2  of  the  Code, 
which  provides  that  a municipality  may  not  establish  a 
community  building  and  levy  an  annual  tax  therefor  unless 
that  question  is  first  submitted  to  the  electors  of  the 
municipality  (111.  Rev.  Stat.  1987,  ch . 24,  par.  11-63-2). 
The  Illinois  appellate  court,  however,  held  that  since 
Section  11-63-5  specifically  authorizes  condemnation  of 
property  for  a community  building,  no  reference  to  Section 
11-63-2  was  necessary  and  a referendum  was  not  required  prior 
to  condemnation  of  the  property.  (DJ) 

In  Gary-Wheaton  Bank  v.  City  of  West  Chicago,  194 
Ill.App.3d  396,  the  plaintiff  sought  to  have  his  property 
annexed  to  the  city  and  to  have  its  zoning  classif ication 
changed.  The  intervening  defendants  filed  a written 
objection  to  the  rezoning  request  but  did  not  serve  a copy  of 
it  on  the  property  owner  or  his  attorney.  Section  11-13-14 
of  the  Illinois  Municipal  Code  provides  in  part  that  "a  copy 
of  the  written  protest  shall  be  served  by  the  protestor  or 
protestors  on  the  applicant  for  the  proposed  amendment  and  a 
copy  upon  the  applicant's  attorney,  if  any  ...  " (111.  Rev. 


Stat.  1987,  ch.  24,  par.  11-13-14).  The  Illinois  appellate 
court  held  that  the  service  requirement  was  mandatory  since 
(1)  the  word  "shall"  was  used  and  (2)  the  requirement  was 
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added  to  Section  11-13-14  by  an  amendment  to  that  Section  and 
construing  the  requirement  as  directory  rather  than  mandatory 
would  render  that  amendment  meaningless.  ( DJ ) 

COMMERCIAL  CODE 


In  Salem  National  Bank  v.  Smith,  890  F.2d  22,  the  United 
States  Court  of  Appeals,  Seventh  Circuit,  ruled  on  the 
application  of  subsection  (2)  of  Section  9-312  of  the  Uniform 
Commercial  Code,  111.  Rev.  Stat.  1985,  ch . 26,  par.  9-312. 
At  issue  was  whether  a crop  lender  had  priority  over  a prior 
secured  creditor,  a portion  of  whose  loan  to  the  debtor  came 
due  less  than  6 months  before  the  crops  became  growing  crops 
even  though  the  debtor  had  been  delinquent  to  the  prior 
creditor  with  respect  to  a portion  of  the  debt  for  more  than 
6 months.  Subsection  (2)  of  Section  9-312  provides  that  a 
crop  loan  is  given  priority  over  an  earlier  security  interest 
only  to  the  extent  that  the  earlier  interest  secures  sums  due 
more  than  6 months  before  the  crops  become  growing  crops. 
The  debtor  was  delinquent  to  the  prior  creditor  in  the  amount 
of  $133,000  more  than  6 months  before  the  crops  that  also 
secured  the  plaintiff's  $75,000  crop  loan  became  growing 
crops  and  subsequently  became  delinquent  to  the  prior 
creditor  in  the  amount  of  $85,000  that  became  due  less  than  6 
months  before  the  crops  became  growing  crops.  The  plaintiff 
contended  that  because  $133,000  of  the  prior  debt  was  due  for 
more  than  6 months  its  crop  loan  had  priority.  The  court 
rejected  this  contention  noting  that  subsection  (2)  of 
Section  9-312  distinguishes  between  sums  due  longer  than  6 
months  and  those  first  payable  within  that  time  period.  As 
such,  the  court  held  that  although,  as  all  parties  agree,  the 
plaintiff's  interest  had  priority  over  the  $133,000, 
plaintiff's  interest  was  junior  to  the  prior  creditor's 


interest  to  the  extent  of  the  $85,000  that  came  due  less  than 
6 months  prior  to  the  crops  becoming  growing  crops.  (JS) 
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In  Watseka  First  National  Bank  v.  Ruda , 135  II. 2d  140, 
the  Illinois  Supreme  Court  determined  the  appropriate 
standard  for  determining  whether  a creditor  acts  in  good 
faith  when  exercising  an  acceleration  clause  authorized  under 
Section  1-208  of  the  Uniform  Commercial  Code,  111.  Rev. 
Stat.  1987,  ch.  26,  par.  1-208.  That  Section  provides  that  a 
party  may  accelerate  only  if  he,  in  "good  faith",  believes 
that  the  prospect  of  payment  or  performance  is  impaired.  The 
court  concluded  that  the  use  of  the  term  "good  faith"  as  used 
in  Section  1-208  was  governed  by  the  definition  of  that  term 
in  Article  1 of  the  Uniform  Commercial  Code.  Section 
1-201(19)  of  the  Uniform  Commercial  Code,  111.  Rev.  Stat. 
1987,  ch.  26,  par.  1-201(19)  provides  that  "good  faith" 
means  honesty  in  fact  in  the  conduct  or  transaction 
concerned.  The  definition  in  Article  1 makes  no  mention  of  a 
standard  of  commercial  reasonableness  or  any  objective 
standard.  As  such,  the  court  construed  the  definition  of  the 
term  "good  faith"  as  used  in  Article  1 to  mean  that  Section 
1-208  permits  a creditor  to  accelerate  a debt  pursuant  to  an 
insecurity  clause  if  that  creditor  has  an  honest  belief, 
based  on  whatever  information  it  has,  that  the  ability  of  the 
debtor  to  repay  the  debt  has  in  some  way  become  impaired. 
(JS) 


In  International  Bureau  of  Fraud  Control  v.  Clayton,  188 
Ill.App.3d  703,  the  plaintiff  brought  a declaratory  judgment 
action  seeking  a determination  that  its  activities  in 
collection  of  bad  checks  were  not  debt  collection  under  the 
Collection  Agency  Act  (111.  Rev.  Stat.  1987,  Ch . Ill,  par. 
2001  et  seq.)  and  a determination  that  Section  3-806  of  the 
Uniform  Commercial  Code  (111.  Rev.  Stat.  1987,  Ch . 26,  par. 
3-806)  did  not  limit  the  imposition  of  fees  and  costs  in 
excess  of  $10  to  bad  check  collections  involving  court 
proceedings.  The  Fourth  District  Court  of  Appeals  held  that 
collection  of  bad  checks  does  constitute  debt  collection  for 
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purposes  of  the  Collection  Agency  Act  and  also  held,  based  on 
the  legislative  history,  that  fees  and  costs  in  collecting 
bad  checks  are  limited  to  $10  by  Section  3-806  of  the  Uniform 
Commercial  Code  or  the  actual  cost  and  expenses  of  litigation 
if  the  matter  goes  to  litigation.  (RW) 

In  a case  of  first  impression,  the  Fourth  District 
Appellate  Court  in  Pacenta  v.  American  Savings  Bank,  195  111. 
App.  3d  808,  considered  the  issue  of  whether  a bank  may 
charge  a separate  account  of  a person  who  is  also  a 
cosignatory  of  a joint  account  in  the  event  of  an  overdraft 
in  the  joint  account  due  to  an  item  drawn  by  another  of  the 
cosignatories.  Plaintiff's  cosignatory  deposited  items  in 
the  amount  of  $3,436.65  and  wrote  2 checks  totalling 
$3,436.66.  Other  checks  were  written  by  both  the  plaintiff 
and  the  cosignatory.  The  checks  written  by  the  plaintiff 
totaled  $324.82.  Subsequently,  the  $3,436.65  item  was 
dishonored  resulting  in  an  overdraft  in  the  account  of 
$3,436.65,  almost  the  exact  amount  of  the  checks  written  by 
the  cosignatory.  The  defendant  bank  then  charged  this  amount 
against  a separate  account  owned  by  the  plaintiff.  In 
reaching  its  decision,  the  court  examined  the  provisions  of 
Article  4 of  the  Uniform  Commercial  Code,  111.  Rev.  Stat. 
1987,  ch . 26,  pars.  4-101  through  4-504,  and  case  law  from 
other  jurisdictions.  The  court  held  that  it  was  proper  under 
the  Uniform  Commercial  Code  for  the  bank  to  hold  the 
plaintiff,  as  its  customer,  liable  for  funds  resulting  from 
the  provisional  credit  revoked  as  a result  of  the  dishonored 
check.  The  factors  leading  to  the  court's  decision  were 
that:  (1)  the  purpose  of  the  Uniform  Commercial  Code  is  to 
promote  continued  expansion  of  commercial  practice  in  that  it 
encourages  banks  to  pay  overdrafts  by  allowing  the  banks  to 
recover  from  their  makers,  and  the  policy  would  be  undermined 
if  all  cosignatories  could  not  be  held  liable;  (2)  the  Code 
allows  a bank  to  charge  to  any  account  an  account  holder  has 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 


234 

235 

236 

237 

238 

239 

242 

245 

246 

247 

248 

249 

251 

252 

253 

254 

255 

256 

257 

260 

261 

262 

263 

264 

265 

266 

268 


-7- 


LRB9  OCASEREPORTS 


with  the  bank  an  overdraft  on  an  account  to  which  the  holder 


is  a cosignatory; 

(3) 

the  plaintiff 

had 

the  right 

to  draw 

on 

the  account;  and 

(4) 

the  record 

demonstrates 

that 

the 

plaintiff  did 

write 

checks  on 

the 

account 

after 

the 

provisional  credit 

was 

made  and,  as 

such 

, was  enriched 

by 

virtue  of  the  ability  to  draw  on  those  funds  which  imparted 
consideration  to  the  plaintiff  for  the  dishonored  check 
whether  or  not  plaintiff  actually  participated  in  the 
transaction.  (JLS) 


COURTS 

In  People  v.  R.G. , 131  111. 2d  328,  the  State  filed  a 
petition  to  declare  R.G.  a minor,  and  B.R.  a minor  in  a 
related  case,  in  need  of  authoritative  intervention.  The 
mother  of  B.R.  alleged  the  unconstitutionality  of  the  minor 
requiring  authoritative  intervention  (MRAI)  statutes  under 
which  the  State  had  filed  its  petition. 

The  crucial  questions  presented  in  these  cases  are:  (1) 
to  what  extent  the  procedures  in  MRAI  create  a risk  of 
erroneous  deprivation  of  parental  rights,  and  (2)  to  what 
extent  this  risk  balanced  against  the  probable  value  that 
additional  procedures  would  provide  coupled  with  the  minor's 
private  interest  in  his  or  her  well-being  and  interest  in  a 
stable  environment  corresponds  to  the  State's  interest  in  the 
welfare  of  minors. 

The  court  first  addressed  the  question  of  ambiguity 
concerning  the  phrase  "in  circumstances  which  constitute  a 
substantial  or  immediate  danger  to  the  minor's  physical 
safety"  that  modifies  both  subsections  (a)  and  (b)  of  Section 
3-3(1)  of  the  Juvenile  Court  Act.  (111.  Rev.  Stat.,  1987, 
ch.  37,  par.  803-3).  The  court  in  upholding  the 
constitutionality  of  the  statute,  referred  to  debates  on  the 
MRAI  statutes  from  the  House  of  Representatives  on  Senate 
Bill  623  and  concluded  that: 

(1)  a minor  requiring  authoritative  intervention  was 
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merely  a "name  change"  from  minors  in  need  of  supervision  and 
the  type  of  behavior  described  applied  to  runaway  minors. 
Further,  the  State  is  not  required  to  show  the  existence  of 
"immediate  danger"  to  invoke  the  statute;  and 

(2)  the  "immediate  danger"  phrase  does  not  modify 
subsection  (a)  which  is  contrary  to  the  court  holding  in  In 
re  J . M ♦ (1988),  170  Ill.App.3d  552,  559-60. 

The  court,  utilizing  the  "compelling  interest  doctrine" 
emphasized  the  State's  interest  in  the  welfare  of  minors  and 
the  State  policy  in  the  protection  and  preservation  of  the 
family,  found: 


(1) 

that 

the 

statute 

did 

not 

violate  a 

parent ' s 

substant 

i ve 

due 

process 

in 

that 

the  statute 

did  not 

significantly 

inter 

fere  with 

the 

family  relationship.  The 

minor's 

best 

inter 

est  is  sei 

: ved 

by  not 

immediately 

returning 

a runaway  to  the  family  home  in  that  during  the  21-day  period 
the  State  can  attempt  to  reconcile  the  family,  stabilize  the 
minor's  environment,  prevent  the  minor  from  further  attempts 
at  running,  and  by  preventing  minors  from  resorting  to 
illegal  activities  in  order  to  acquire  money,  shelter,  and 
food ; 

(2)  that  the  21-day  period  before  return  of  a runaway  to 
the  family  home  or  a court  hearing  did  not  deprive  the 
parents  of  due  process  as  the  "fundamental  requirement  of 
procedural  due  process  is  the  opportunity  to  be  heard  at  a 
meaningful  time  and  in  a meaningful  manner",  id . at  353.  The 
State  immediately  notifies  a parent  of  the  minor's  status  and 
whereabouts,  provides  crisis  intervention  services,  temporary 
shelter,  and  attempts  to  effect  the  minor's  return  home.  At 
the  end  of  the  21-day  period  a dispositional  hearing  is  held, 
when  a minor  refuses  to  go  home,  where  the  parents  are  given 
access  to  all  reports  and  afforded  an  opportunity  to  be 
heard.  The  parent's  inability  to  file  a separate  petition 
prior  to  the  21-day  period  does  not  deprive  che  parent  of 
procedural  due  process.  Requiring  an  immediate  hearing. 
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prior  to  . any  attempts  at  resolution  would  place  a great 
burden  on  the  State  in  light  of  the  fact  that  parents  are  not 
denied  custody  or  control  over  their  child  for  a very  long 
period; 

(3)  that  the  statute  is  not  void  for  vagueness.  The 
terms  of  the  statute  are  not  so  indefinite  that  "persons  of 
common  intelligence  must  . . . guess  at  its  meaning  or  differ 
as  to  ....  application".  id . at  361.  A court  cannot 
adjudicate  a minor  as  one  requiring  authoritative 
intervention  until  the  minor:  (a)  is  absent  from  home  without 
parental  consent,  or  beyond  the  control  of  his  or  her  parents 
in  circumstances  which  pose  physical  danger  to  the  minor;  (b) 
is  taken  into  limited  custody;  (c)  refuses  to  return  home; 
(d)  is  provided  with  crisis  intervention  services  for  21 
days;  and  (e)  fails  to  agree  with  his  or  her  parents  on 
alternative  placement.  _id  at  362;  and 

(4)  that  subject  to  strict  scrutiny  under  the  equal 
protection  analysis,  parents  under  MRAI  are  not  similarly 
situated  and  may  be  treated  differently  from  other  parents 
under  the  Act  depending  on  circumstances  such  as  the 
difference  between  addicted  minors  and  runaways,  without 
violating  equal  protection. 

Justice  Miller,  dissenting  would  hold  that  the  statute 
was  unconstitutional  as  it  did  not  recognize  the  legitimate 
interests  of  parents  in  the  care  and  custody  of  their  minor 
children  in  that: 

(1)  by  placing  children  for  a 21-day  period  the  statute 
significantly  disrupts  the  fundamental  rights  of  a parent  in 
the  care  and  custody  of  their  child;  and 

(2)  the  21-day  period  prior  to  an  adjudicatory  hearing 
does  not  provide  an  opportunity  to  be  heard  as  the  "lengthy 
delay"  violates  "the  opportunity  to  be  heard  at  a meaningful 
time  in  a meaningful  manner".  Mathews  v.  Eldridqe,  (1976), 
424  U.S.  319,  334,  96  S.Ct.  893,  902.  (JW) 
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The  Illinois  Not-For-Profit  Dispute  Resolution  Center 
Act,  111.  Rev.  Stat.  (1987)  ch . 37,  par.  851  through  856, 
was  challenged  on  grounds  that  the  Act  violated  Section  12  of 
Article  I,  Section  13  of  Article  IV,  and  Section  1 of  Article 
II  of  the  Illinois  Constitution  as  well  as  the  due  process 
and  equal  protection  clauses  of  the  United  States  and 
Illinois  Constitutions. 

The  court  in  Wenger  v.  Finley,  185  Ill.App.3d  907, 
concluded  that  "court  filing  fees  and  taxes  may  be  imposed 
only  for  purposes  relating  to  the  operation  and  maintenance 
of  the  courts".  _id  at  914.  The  court  in  Wenger  based  its 
conclusion  upon  the  Supreme  Court's  decision  in  Crocker  v. 
Finley,  (1984),  99  111. 2d  444,  459  N.E.  2d  1346,  which 
declared  a similar  court  filing  fee  unconstitutional. 

In  Crocker  the  court  held  that  a $5  court  filing  fee  for 
funding  of  a domestic  violence  shelter  program  to  be 
unconstitutional  as  the  court  filing  fee  was  not  directly 
related  to  the  justice  system,  id  at  456. 

In  Wenger  the  court  found: 

(1)  That  the  Act  did  not  violate  due  process  principles 
as  the  "means  adopted  are  a reasonable  method  of 
accompl ishing  the  chosen  objective";  and 

(2)  Where  there  is  a "rational  basis  for  a 
classification,  a statute  will  withstand  a challenge  on  the 
basis  of  equal  protection  or  special  legislation";  and 

(3)  Where  the  functions  of  judge  can  be  described  as 
non-judicial  (under  the  Act  no  one  can  be  required  to  attend 
a conference  and  there  is  no  record  of  what  occurs)  there  is 
no  violation  of  the  separation  of  powers  doctrine.  The  court 
concluded  that  "the  legislature  had  found  a compelling  need 
for  dispute  resolution  centers  and  that  these  centers  can 
make  a substantial  contribution  to  the  operation  and 
maintenance  of  the  courts  of  this  State",  id  at  915.  (JW) 
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In  Walton  v.  Arizona,  110  S.  Ct.  3047,  the  United  States 
Supreme  Court,  by  a plurality  decision,  ruled  that  the 
Arizona  capital  sentencing  statute  does  not  violate  the  U.S. 
Constitution.  The  Arizona  death  penalty  statute  provides 
that  after  a person  has  been  found  guilty  of  first-degree 
murder,  the  sentence  for  the  crime  must  be  determined  after  a 
sentencing  hearing  held  before  the  court  alone  to  determine 
whether  the  sentence  shall  be  death  or  life  imprisonment. 
The  statute  requires  the  consideration  of  the  existence  or 
nonexistence  of  aggravating  and  mitigating  circumstances 
defined  in  the  statute.  The  statute  lists  10  aggravating 
factors  and  5 mitigating  factors,  but  does  not  restrict 
consideration  of  mitigating  factors  to  only  the  5 listed. 
The  petitioner's  first  claim  was  that  a jury,  not  a judge, 
must  make  the  determination  as  to  the  existence  of 
aggravating  and  mitigating  circumstances.  The  court  rejected 
that  claim  stating  that  aggravating  circumstances  are  not 
separate  penalties  or  offenses,  but  are  standards  to  guide 
the  choice  of  sentences.  The  petitioner's  second  claim  was 
that  the  statute  was  unconstitutional  because  it  imposed  upon 
the  defendant  the  burden  of  establishing,  by  a preponderance 
of  the  evidence,  the  existence  of  mitigating  ci r cumstances 
sufficiently  substantial  to  call  for  leniency.  In  rejecting 
this  claim,  the  court  stated  that  as  long  as  a state's  method 
of  allocating  the  burdens  of  proof  does  not  lesson  the 
state's  burden  to  prove  every  element  of  the  offense  charged, 
a defendant's  constitutional  rights  are  not  violated  by 
placing  on  him  the  burden  of  proving  mitigating  circumstances 
sufficiently  substantial  to  call  for  leniency.  The  court 
next  concluded  that  the  Arizona  statute  did  not  create  an 
unconstitutional  presumption  that  death  is  the  proper 
sentence  because  the  sentencer  is  not  precluded  from 
considering  any  type  of  mitigating  evidence  and  the  statute 
does  not  automatically  impose  the  death  penalty  for  certain 
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types  of  murder.  Finally,  the  petitioner  contended  that  the 
"especially  heinous,  cruel  or  depraved"  aggravating 
circumstance  was  unconstitutionally  vague.  The  court 
rejected  this  contention  stating  that  although  there  was  no 
serious  argument  that  the  aggravating  factor  was  not  facially 
vague,  the  Arizona  Supreme  Court  had  given  substance  to  the 
statute's  operative  terms  that  met  constitutional 
requirements.  The  Illinois  death  penalty  statute.  111.  Rev. 
Stat.  1989,  ch.  38,  par.  9-1,  establishes  a somewhat  similar 
statutory  scheme  for  the  imposition  of  the  death  penalty. 
(JS) 


In  Lewis  v.  Jeffers,  110  S.Ct.  3092  (1990),  the  United 
States  Supreme  Court  upheld  the  Arizona  death  penalty  statute 
with  respect  to  language  in  the  statute,  for  purposes  of 
aggravating  ci rcumstance , describing  the  crime  as  having  been 
committed  "in  an  especially  heinous,  cruel  or  depraved 
manner".  Ariz.  Rev.  Stat.,  Section  13-703 ( F) ( 6 )( 1989 ) . The 
defense  argued  that  the  statute  was  unconstitutionally  vague 
as  applied  to  the  defendant.  The  Court  stated  that  in  its 
decision  in  Walton  v.  Arizona,  110  S.Ct.  3047,  the 
circumstances  of  the  crime  making  it  "especially  heinous, 
cruel  or  depraved"  were  identical  to  the  circumstances  here 
which  were  that  the  defendant,  after  having  injected  a lethal 
amount  of  heroin  into  the  victim  and  then  strangling  her 
first  with  a belt  and  then  with  his  hands,  proceeded  to  slap 
and  beat  the  victim  and  call  her  "bitch"  and  "dirty  snitch". 
The  Court  in  Walton  made  it  clear  that  if  a state  has  adopted 
a constitutionally  narrow  construction  of  a facially  vague 
aggravating  circumstance  and  has  applied  that  construction  to 
the  facts  of  the  particular  case,  the  fundamental 
constitutional  requirement  of  channeling  and  limiting  the 
capital  sentencer ' s discretion  has  been  satisfied.  Thus  the 
statute  as  applied  to  the  defendant  was  not 


unconstitutionally  vague. 
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The  Illinois  death  penalty  contains  similar  language  as 
that  contained  in  the  Arizona  death  penalty  statute. 
Paragraph  7 of  subsection  (b)  of  Section  9-1  of  the  Criminal 
Code  of  1961-  states  as  an  aggravating  factor  that  "the 
murdered  individual  was  under  12  years  of  age  and  the  death 
resulted  from  exceptionally  brutal  or  heinous  behavior 
indicative  of  wanton  cruelty"  (111.  Rev.  Stat.  1989,  Ch.  38, 
par.  9-1 (b)(7)).  (CT) 

In  Ohio  v.  Akron  Center  for  Reproductive  Health,  110 
S.Ct.  2972,  the  United  States  Supreme  Court  upheld  the 
constitutionality  of  an  Ohio  law  making  it  a criminal  offense 
to  perform  an  abortion  on  an  unmarried,  unemancipated  minor 
unless  the  physician  provides  timely  notice  to  one  of  that 
minor's  parents  or  a juvenile  court  has  ruled  that  such 
notice  is  not  required.  The  Ohio  juvenile  court  proceeding, 
dubbed  judicial  bypass,  consists  of  a juvenile  court  issuing 
an  order  authorizing  the  minor  to  consent  after  a finding 
that  the  minor  has  sufficient  maturity  and  information  to 
make  the  abortion  decision  herself  or  that  one  of  her  parents 
has  subjected  her  to  a pattern  of  physical,  sexual  or 
emotional  abuse,  or  that  parental  notice  is  not  in  the  best 
interest  of  the  minor.  The  Illinois  Parental  Notice  of 
Abortion  Act  of  1983  is  very  similar  to  the  Ohio  law  with  the 
following  differences:  the  Illinois  law  requires  notice  to 
both  parents  unless  only  one  parent  can  be  found  or  unless 
the  parents  are  divorced  in  which  case  notice  to  the  parent 
with  custody  of  the  minor  is  sufficient  or  unless  the  minor’s 
father  is  alleged  to  be  the  father  of  the  fetus  to  be 
aborted.  In  addition,  the  Illinois  law  requires  notice  to 
any  person  standing  in  loco  parentis  to  the  minor;  while  the 
Ohio  law  as  mentioned  earlier  allows  constructive  notice  to 
the  parent.  Ohio  also  has  an  exception  for  the  parental 
notice  in  cases  where  the  minor  has  been  subjected  to  a 
pattern  of  sexual,  physical  or  emotional  abuse,  an  exception 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 


459 

461 

462 

463 

464 

465 

466 

467 

468 

469 

470 

471 

472 

473 

474 

475 

476 

477 

479 

480 

481 

482 

483 

484 

485 

486 

487 

488 

490 

492 


-14- 


LRB90CASEREPORTS 


which  is  not  present  in  the  Illinois  law. 

The  Supreme  Court  ruled  that,  on  its  face,  the  Ohio 
statute's  procedure  for  judicial  bypass  of  parental  notice 
meets  the  14th  Amendment  requirements  for  judicial  bypass 
procedures  since:  (1)  it  allows  a minor  to  show  that  she  is 
mature  enough  to  make  her  abortion  decision  irrespective  of 
her  parents'  views;  (2)  it  requires  the  juvenile  court  to 
authorize  the  minor  alone  to  consent  to  the  abortion  if  the 
court  finds  the  abortion  is  in  her  best  interests  or,  in 
cases  where  she  has  been  subjected  to  a pattern  of  abuse,  the 
abortion  would  be  in  her  best  interest;  (3)  it  provides 
anonymity  for  the  minor  in  the  judicial  bypass  procedure; 
and,  (4)  it  imposes  expeditious  time  limits  on  the  court 
proceedings.  The  Supreme  Court  also  concluded  that  due 
process  requirements  are  satisfied  by  the  provision  for  the 
appointment  of  a guardian  ad  litem  and  a court  appointed 
counsel  in  the  ex  parte  bypass  proceeding  in  which  the  minor 
has  the  burden  of  proving  her  maturity  or  best  interests, 
provisions  also  made  in  the  Illinois  law.  The  "pattern  of 
abuse"  exception  to  parental  notice  in  the  Ohio  statute  is 
not  present  in  Illinois  law. 

The  parental  notification  provisions  of  the  Ohio  law  were 
found  not  to  violate  the  federal  Constitution.  As  noted 
earlier  these  notification  provisions  are  somewhat  different 
from  the  Illinois  provisions  — most  noticeably  in  that  Ohio 
requires  that  only  one  parent  be  notified  while  Illinois 
requires  notification  of  both  parents  unless  the  parents  are 
divorced  or  only  one  parent  can  be  found  or  unless  the 
minor's  notified  mother  accompanies  the  minor  to  the  abortion 
and  both  verbally  and  by  notarized  statement  accuses  the 
minor's  father  of  being  the  father  of  the  fetus  sought  to  be 
aborted,  in  which  case  the  father  need  not  be  notified.  (GL) 


In  Hodgson  v.  Minnesota,  110  S.Ct.  2926,  the  U.S.  Supreme 
Court  held  that  the  Minnesota  requirement  that  both  parents 
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be  notified  of  a minor's  intention  to  get  an  abortion  was 
unconstitutional.  However,  the  court  also  stated  that  the 
constitutional  objection  to  the  two  parent  notification  is 
removed  by  providing  for  a judicial  bypass  option.  (AS) 

In  Butterworth  v.  Smith,  110  S.Ct.  1376,  a reporter  who 
had  testified  before  a grand  jury,  brought  suit  seeking 
declaration  that  statute  proscribing  disclosure  of  his 
testimony  was  unconstitutional.  Illinois  has  a comparable 
prohibition  regarding  disclosure  of  grand  jury  proceedings 
(111.  Rev.  Stat.  ch.  38,  par.  172-6).  The  United  States 
Supreme  Court  found  that  Florida's  interests  in  preventing 
subornation  of  witnesses;  prohibiting  public  ridicule  of  the 
innocent  and  preserving  the  confidentiality  of  its 
proceedings  did  not  outweigh  the  witness'  First  Amendment 
right  to  make  statements  regarding  information  acquired  on 
his  own  and  prior  to  the  grand  jury  hearing.  (AS) 

In  Maryland  v.  Craig,  110  S.  Ct.  3151  (1990),  the  United 
States  Supreme  Court  decided  whether  a Maryland  law  allowing 
one-way  closed  circuit  testimony  of  a child  witness  who  was 
an  alleged  victim  of  child  abuse  was  unconstitutional  on  the 
grounds  that  the  law  violated  the  defendant's  rights  under 
the  Confrontation  Clause  of  the  Sixth  Amendment  to  the 
Constitution.  (Md.  Cts.  and  Jud.  Proc.  Code  Ann.  Sec.  9-102 
(1989)).  The  Maryland  statute  is  similar  to  an  Illinois 
statute  which  allows  a court,  upon  a finding  that  it  is  in 
the  best  interest  of  the  child,  to  order  that  the  testimony 
of  a child  be  taken  in  a room  other  than  the  courtroom  and  be 
televised  by  closed  circuit  equipment  in  the  courtroom  to  be 
viewed  by  the  court  and  the  jury.  (111.  Rev.  Stat.  1989,  Ch . 
38,  par.  106A-3).  Both  statutes  allow  only  the  prosecuting 
attorney,  the  defense  attorney  or  the  presiding  judge  to 
question  the  witness.  The  Maryland  statute  allows  only  the 
prosecuting  attorney,  the  attorney  for  the  defendant,  the 
operators  of  the  closed  circuit  television  equipment  and. 
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unless  objected  to  by  the  defendant,  any  person  whose 
presence  contributes  to  the  child's  well  being.  The  Maryland 
statute  specifically  states  the  judge  and  the  defendant  shall 
be  in  the  court  room.  The  statute  in  Illinois  however,  allows 
the  presiding  judge,  attorneys  for  the  prosecution  and  the 
defendant,  the  defendant,  security  personnel,  persons 
operating  the  equipment,  and  any  person  in  the  court's 
discretion  who  would  contribute  to  the  welfare  of  the  child 
to  be  present  in  the  room  during  the  time  the  child  gives 
testimony.  The  Illinois  statute  differs  from  the  Maryland 
statute  in  that  the  defendant  is  allowed  to  be  present  in  the 
room  with  the  child  at  the  time  testimony  is  given.  As  a 
consequence  the  defendant  has  his  right  to  confront  the 
witness,  thus  the  Illinois  statute  does  not  violate  a 
defendant's  rights  under  the  Confrontation  Clause  of  the 
Constitution. 

The  Court  held  that  even  though  the  Maryland  statute 
specifically  provides  that  the  defendant  must  remain  in  the 
courtroom  during  the  child's  testimony  by  one-way  closed 
circuit  television,  there  was  no  violation  of  the  defendant's 
rights  under  the  Confrontation  Clause  of  the  Constitution. 
The  Court  stated  that  it  had  never  held  that  the 
Confrontation  Clause  guarantees  criminal  defendants  the 
absolute  right  to  a face-to-face  meeting  with  witnesses 
against  them  at  trial.  In  Coy  v.  Iowa,  108  S.  Ct.,  at 
2802-2803,  the  Court  stated  that  any  exception  to  a 
defendant's  right  to  confront  his  witnesses  "would  surely  be 
allowed  only  when  necessary  to  further  an  important  public 
interest".  In  that  case,  the  Court  held  that  there  was  no 
such  interest.  In  the  instant  case,  the  Court  ruled  that 
under  the  particular  facts  of  the  case,  the  State  had  a 
substantial  interest  in  protecting  children  who  are  allegedly 
victims  of  child  abuse  from  the  trauma  of  testifying  against 
the  alleged  prepetrator  and  that  the  State's  statutory 
procedure  for  receiving  testimony  from  such  witness  is 
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necessary  to  further  that  interest.  Further,  the  Court  stated  552 

that  the  requisite  finding  of  necessity  must  be  a case  553 

specific  one  and  that  the  trial  court  must  hear  evidence  and  554 

determine  whether  use  of  a one-way  closed  circuit  television  555 

procedure  is  necessary  to  protect  the  welfare  of  the  556 

particular  child  witness.  The  Court  concluded  that  the  trial 
court  must  find  that  the  emotional  distress  suffered  by  the  557 

witness  in  the  presence  of  the  defendant  is  more  than  mere  558 


nervousness  or  reluctance  to  testify.  (CT) 


The  validity  of  related  Illinois  laws,  regardless  of  560 

their  physical  arrangement  within  the  published  statutes,  was  561 

emphasized  in  U . S . v . Erwin , 902  F.  2d  510.  In  ruling  562 

whether  the  defendant  was  a convicted  felon  for  gun  563 

possession  purposes  under  federal  law,  the  federal  court  of 
appeals  was  obliged  to  determine  his  status  under  Illinois  564 

law.  Section  5-5-5  of  the  Unified  Code  of  Corrections  (111.  565 

Rev.  Stat.,  Ch.  38,  par.  1005-5-5)  restores  a defendant  to  566 

full  civil  rights  upon  completion  of  his  sentence  but  567 

provides  that  certain  license  rights  and  privileges  shall  not 
be  restored  if  the  granting  authority  finds  restoration  is  568 

not  in  the  public  interest.  Section  24-1.1  of  the  Criminal  569 

Code  of  1961  (111.  Rev.  Stat.,  Ch . 38,  par.  24-1.1)  570 

prohibits  a previously  convicted  felon  from  possessing  a 571 

firearm.  The  court  stated  that  these  two  provisions  must  be 
read  together  to  expressly  deny  restoration  of  a convicted  572 

defendant's  right  of  gun  ownership,  despite  the  former  573 

Section's  lack  of  specific  reference  to  firearms.  The  court  574 

found  that  a convicted  felon  under  Illinois  law  does  not  575 

suddenly  shed  his  status  as  such  for  firearm  possession 
purposes  merely  because  other  civil  rights  have  been  576 

restored.  (JM) 

Section  11-20  of  the  Criminal  Code  of  1961  (111.  Rev.  578 

Stat.,  Ch . 38,  par.  11-20)  creates  the  offense  of  obscenity,  579 

and  its  subsection  (g),  which  became  effective  January  1, 
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1989,  requires  the  forfeiture  of  money  and  other  assets  581 

generated  by  obscenity  upon  a second  or  subsequent 
conviction.  The  federal  court  of  appeals  in  Sequoia  Books,  582 

Inc.  v.  Inqemunson,  901  F.  2d  630,  upheld  the  583 

constitutionality  of  subsection  (g)  of  Section  11-20  but  not  584 

its  retroactive  application.  The  court  refused  to 
characterize  the  measure  as  prior  restraint  which  chills  585 

expression  of  protected  speech  in  violation  of  the  First  586 

Amendment  of  the  U.S.  Constitution;  the  forfeiture  provision  587 

aims  not  to  regulate  or  censor  adult  book  stores  but  to 
enhance  punishment  of  repeated  distribution  of  obscene  matter  588 

which  carries  no  constitutional  protection.  Subsection  (g)  589 

of  Section  11-20  is  also  neither  unconstitutionally  vague  nor  590 

overbroad,  for  an  offender's  property  may  be  forfeited  only  591 

after  a hearing  in  which  the  government  proves  specific  592 

property  is  subject  to  forfeiture.  After  examining  the  593 

forfeiture  provision's  placement  in  a criminal  statute,  its  594 

stated  deterrent  purpose  and  use  of  proceeds  for  enforcement  595 

efforts  and  its  existence  solely  in  relation  to  obscenity  596 

convictions,  the  court  determined  that  the  General  Assembly 
intended  subsection  (g)  of  Section  11-20  as  punitive  in  597 

nature.  Therefore,  it  is  subject  to  the  prohibition  against  598 

ex  post  facto  penal  laws  contained  in  Article  1 of  the  U.S.  599 

Constitution  and  cannot  be  applied  to  persons  without  at  600 

least  one  obscenity  conviction  occurring  after  the  forfeiture 
provision's  effective  date.  (JM)  601 

The  constitutionality  of  Illinois'  aggravated  criminal  603 

sexual  assault  and  aggravated  criminal  sexual  abuse  statutes  604 

was  upheld  in  Server  v.  Mizell,  902  F.  2d  611.  The  court  605 

rejected  the  argument  that  the  two  offenses  defined  in  606 

Sections  12-12,  12-14  and  12-16  of  the  Criminal  Code  of  1961  607 

(111.  Rev.  Stat.,  Ch.  38,  pars.  12-12,  12-14  and  12-16)  are 
so  indistinguishable  as  to  be  vague  in  violation  of  the  due  608 

process  clause  of  the  Fourteenth  Amendment  of  the  U.S.  609 
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Constitution.  The  relevant  language  describes  with 
sufficient  clarity  the  different  physical  acts  which 
constitute  the  sexual  penetration  of  aggravated  criminal 
sexual  assault  and  the  sexual  conduct  of  aggravated  criminal 
sexual  abuse;  the  law  gives  notice  of  the  proscribed  behavior 
and  does  not  lead  to  discriminatory  or  arbitrary  application 
by  prosecutors,  courts  or  juries.  The  court  also  noted  that 
although  only  the  lesser  offense  of  abuse  specifically 
mentions  knowledge  or  intent,  the  inclusion  of  such  a mental 
state  as  an  element  of  assault  has  been  established  by  a long 
series  of  judicial  decisions.  That  implied  element 
eliminates  the  challenge  that  the  crime  of  greater  intent 
unconstitutionally  carries  the  lesser  penalty.  (JM) 

In  Staten  v.  Neal,  880  F.  2d  962,  the  plaintiff  was 
originally  imprisoned  in  Fayette  County  but  escaped  from  a 
Champaign  County  work  release  program  to  which  he  had  been 
transferred.  After  capture  in  Indiana,  he  pled  guilty  to  an 
Iowa  robbery  charge  upon  the  Fayette  County  State's 
Attorney's  promise  that  he  would  not  be  prosecuted  for 
escape.  When  the  plaintiff  completed  the  Iowa  sentence  and 
was  returned  to  Illinois,  the  Champaign  County  State's 
Attorney  successfully  prosecuted  him  for  escape  in  violation 
of  Section  3-6-4  of  the  Unified  Code  of  Corrections  (111. 
Rev.  Stat.  1985,  Ch.  38,  par.  1003-6-4).  The  federal  court 
of  appeals  held  that  such  prosecution  does  not  violate  the 
due  process  guarantee  of  the  Fourteenth  Amendment  of  the  U.S. 
Constitution  because  the  state's  attorney  of  a county  in 
which  an  offense  occurs  is  not  bound  by  the  prosecution 
waiver  of  another  county's  state's  attorney.  Section  19  of 
Article  VI  of  the  Illinois  Constitution  provides  for  the 
election  of  a state's  attorney  in  each  county.  Because  that 
office  is  not  an  agency  of  the  State  or  any  other  county,  a 
state's  attorney  bears  no  real  or  apparent  authority  to  act 
beyond  the  jurisdiction  of  his  county.  The  court  noted  that 
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although  this  situation  is  rare,  it  causes  an  unfairness 
which  the  General  Assembly  may  wish  to  address.  (JM) 

The  federal  district  court  in  U.S.  ex.  rel.  Silagy  v. 
Peters , 713  F.  Supp.  1246,  ruled  the  Illinois  death  penalty 
statute  unconstitutional.  Subsection  (d)  of  Section  9-1  of 
the  Criminal  Code  of  1961  (111.  Rev.  Stat.,  Ch.  38,  par. 
9-1)  provides  that  a separate  sentencing  hearing  to  determine 
imposition  of  the  death  penalty  shall  be  held  when  requested 
by  the  State.  The  court  found  that  such  prosecutorial 
discretion  in  seeking  the  death  penalty,  without  legislative 
guidelines,  poses  a substantial  risk  of  the  statute's 
arbitrary  and  capricious  application  in  violation  of  the 
Eighth  Amendment  of  the  U.S.  Constitution;  this  flaw  is  not 
cured  by  the  argument  that  the  death  penalty  will  be  sought 
only  by  prosecutors  who  sincerely  believe  the  requisite 
evidentiary  elements  exist.  A defendant's  constitutional 
rights  to  effective  counsel  and  due  process  are  also  violated 
by  the  Section's  lack  of  adequate  notice  as  to  when  the  death 
penalty  may  be  sought.  Execution  of  the  court's  order  in 
this  case  granting  habeas  relief  was  stayed  pending  appeal  by 
the  parties.  The  United  States  Court  of  Appeals  for  the 
Seventh  Circuit  reversed  the  district  court's  decision  which 
held  the  Illinois  death  penalty  statute  unconstitutional. 
The  Court  of  Appeals  held  that  the  Illinois  statute  was 
substantially  the  same  as  a Georgia  death  penalty  statute 
upheld  by  the  U.S.  Supreme  Court  in  Gregg  v.  Georgia,  428 
U.S.  153  (1976)  and  that  the  timing  of  the  prosecutorial 
decision  to  seek  the  death  penalty  does  not  implicate  Eighth 
Amendment  concerns.  The  Court  of  Appeals  also  rejected 
arguments  that  the  statute  deprived  the  defendant  of 
effective  assistance  of  counsel  and  due  process.  The  court 
held  that  the  defendant  is  notified  that  the  State  intends  to 
seek  the  death  penalty  at  the  post-conviction  stage.  At  that 
stage,  the  defendant  may  present  information  relevant  to  the 
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imposition  of  the  death  penalty.  (JM) 

In  People  v.  Bastien,  (1989)  129  111. 2d  64,  defendant 
Morris,  charged  with  three  counts  of  aggravated  criminal 
sexual  assault,  challenged  the  constitutionality  of  the 
Illinois  videotape  statute  under  which,  upon  a State's 
motion,  a court  may  order  that  a child's  testimony  be 
recorded  without  the  State  showing  a basis  for  need  of  the 
videotaped  testimony  prior  to  the  testimony  of  the  child  at 
trial,  and  where  the  defendant  is  not  permitted  to 
cross-examine  the  witness.  The  court  construing  Section 
106A-2  of  the  Illinois  Code  of  Criminal  Procedure  of  1963 
(111.  Rev.  Stat.  1987,  ch . 38,  par.  106A-2)  determined  that 
(1)  the  "defendant's  inability  ...  to  cross-examine  the 
witness  contemporaneously  with  the  witness'  direct  testimony 
denies  a defendant  his  right  to  confront  his  accuser,  (2)  the 
statute  does  not  adequately  safeguard  the  right  to 
confrontation,  (3)  the  State  may  be  able  to  introduce  its 
evidence  twice,  and  (4)  the  statute  does  not  specify  upon 
what  basis  the  State's  motion  to  utilize  the  statute  may  be 
granted".  id.  at  66  , 67  . 

The  court  stated  that  unlike  child  shield  statutes 
enacted  in  Arizona,  Florida,  New  Jersey,  Kansas  or  Kentucky 
(determined  to  be  constitutional),  the  Illinois  statute 
requires  that  the  witness  be  available  to  testify  at  trial 
and  the  defendant  is  not  allowed  to  cross-examine  the  witness 
during  videotaping.  The  court  further  stated  that  the 
Illinois  videotaping  statute  is  recognized  as  pure  hearsay  as 
it  is  an  "out-of-court  statement  offered  to  prove  the  truth 
of  the  matter  asserted".  _id  at  74. 

In  order  to  justify  the  videotaping  of  a child  witness, 
the  State  must  make  a finding  that  the  "face-to-face" 
testimony  of  a child  would  so  traumatize  a child  as  to 
prevent  reasonable  communication  equivalent  to  a "finding  of 
unavailability",  id^  at  73. 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 


700 

701 

702 

704 

705 

706 

707 

708 

709 

710 

711 

712 

713 

714 

715 

716 

717 

718 

719 

720 

721 

722 

723 

725 

726 

727 

728 

729 

730 


-22- 


LRB90CASEREPORTS 


Furthermore,  the  statute,  by  "prohibiting  contemporaneous 
cross-examination,  unnecessarily  and  impermissibly  infringes 
on  the  accused's  right  to  confrontation".  _id  at  77.  (JW) 

Under  the  Illinois  death  penalty  statute,  one  of  the 
aggravating  factors  resulting  in  eligibility  for  the  death 
penalty  occurs  if  the  victim  is  killed  in  the  course  of 
certain  listed  felonies  (111.  Rev.  Stat.  1985,  Ch . 38,  par. 
9— 1(b) (6) ) . The  list  of  felonies  includes  burglary,  but  not 
residential  burglary.  In  People  v.  Chandler,  129  111. 2d  233, 
the  Illinois  Supreme  Court  decided  that  the  defendant's 
eligibility  for  the  death  penalty  could  not  be  based  on  a 
conviction  of  residential  burglary.  Following  the  principle 
that  penal  statutes  must  be  strictly  construed,  the  Court 
declined  to  interpret  the  term  burglary  to  include  the 
related  crime  of  residential  burglary,  and  rejected  the 
State's  argument  that  the  omission  of  residential  burglary 
from  the  statute  was  due  to  a legislative  oversight  and  leads 
to  the  unreasonable  result  that  murder  in  the  course  of  a 
simple  burglary  is  punishable  by  death,  but  murder  in  the 
course  of  a residential  burglary  is  not.  A dissenting 
opinion  suggested  that  the  aggravating  factor  need  not  be 
based  upon  a conviction,  and  that  the  sentencing  court  can 
determine  that  the  killing  occurred  in  the  course  of  a listed 
felony  even  if  the  defendant  is  convicted  of  a different 
crime.  Public  Act  86-1012  added  residential  burglary  to  the 
list  of  felonies  for  which  a person  is  eligible  for  the  death 
penalty  if  the  victim  is  killed  in  the  course  of  that  felony. 
( EFG ) 


In  People  v.  Lusietto,  131  111. 2d  51,  the  Illinois 
Supreme  Court  decided  that  in  determining  the  mandatory  fine 
imposed  for  certain  drug-related  offenses  under  the  Unified 
Code  of  Corrections  (111.  Rev.  Stat.  1987,  Ch . 38,  par. 
1005-9-1.1),  the  "street  value"  of  the  drugs  seized  is 
properly  determined  through  the  testimony  of  experienced 
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narcotics  officers,  and  need  not  be  related  to  the  actual  730 
selling  price  agreed  upon  by  the  buyer  and  seller,  nor  to  the  731 
market  value  or  fair  cash  value  of  the  drugs  in  an  ordinary  732 
transaction.  (EFG) 


In  People  v.  Wade,  131  111.  2d  370,  the  Supreme  Court  734 

reversed  an  Appellate  Court  determination  that  the  offense  of  735 

intimidation  cannot  be  the  predicate  felony  for  the  offense  736 

of  armed  violence.  The  case  involved  a defendant  who  was  737 

charged  and  convicted  of  both  armed  violence  (a  Class  X 738 

felony  when  armed  with  a handgun)  and  attempted  armed  robbery 
(a  Class  1 felony).  The  armed  violence  offense  constituted  739 

commission  of  intimidation  while  armed  with  a handgun.  The  740 

Supreme  Court  rejected  the  defendant's  assertion  that  an  741 

unconstitutionally  disproportionate  sentencing  enhancement  742 

existed  for  two  offenses  arising  from  the  same  conduct 
because  while  intimidation  and  attempted  robbery  are  both  743 

Class  3 felonies  and  possession  of  a firearm  while  committing  744 

either  of  these  felonies  raises  the  attempted  robbery  to  the  745 

Class  1 felony  of  attempted  armed  robbery  and  intimidation  to  746 

the  Class  X felony  of  armed  violence,  it  does  not  follow  that 
armed  violence  is  a less  serious  offense  than  attempted  armed  747 

robbery  or  that  the  legislature  when  enacting  the  748 

classifications  of  these  offenses  intended  to  enhance  one  749 

offense  to  the  specific  exclusion  of  others.  The  fact  that  750 

separate  offenses  based  on  the  same  acts  have  different  751 

punishments  does  not  in  and  of  itself  violate  the  752 


Constitutional  guarantees  of  equal  protection  and  due 
process.  (GL) 


In  People  v.  Williams,  133  111. 2d  449,  the  Illinois  754 
Supreme  Court  determined  that  the  phrase  "for  other  than  a 755 
lawful  purpose"  in  the  child  abduction  statute  (111.  Rev.  756 
Stat.  1987,  Ch . 38,  par.  10-5)  is  not  unconstitutionally  757 
vague.  The  Court  suggested  that  the  phrase  refers  to  actions  758 
which  violate  the  Criminal  Code  rather  than  administrative  759 
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regulations-  or  municipal  ordinances,  and  distinguished  Landry 
v.  Daley  (N.D.  111.  1968),  280  F.Supp.  938  (later  reversed  on 
other  grounds),  in  which  a federal  district  court  found  the 
phrase  "unlawful  act"  impermissibly  vague  in  the  Illinois  mob 
action  statute  (111.  Rev.  Stat.  1987,  Ch . 38,  par.  25-1). 
( EFG ) 

In  People  v.  Felella,  131  111. 2d  525,  the  defendant  was 
convicted  of  voluntary  manslaughter.  As  authorized  under 
Section  6 of  the  Bill  of  Rights  for  Victims  and  Witnesses  of 
Violent  Crime  Act  (111.  Rev.  Stat.  1985,  Ch.  38,  par.  1406), 
the  victim's  mother  testified  at  the  sentencing  hearing 
regarding  her  emotional  and  physical  suffering  as  a result  of 
her  son's  death.  One  of  the  defendant's  arguments  on  appeal 
was  that  the  Act  violates  the  separation  of  powers  clause  of 
the  Illinois  Constitution  (111.  Const.  1970,  art.  II,  sec.  1) 
because  the  legislature,  by  providing  for  victim  impact 
statements  at  sentencing  hearings,  was  controlling  the 
admissibility  of  evidence  at  those  hearings  and  was  unduly 
infringing  upon  the  judicial  power  vested  in  the  courts  under 
Article  VI  of  the  Illinois  Constitution.  The  Illinois 
Supreme  Court  determined  that  the  Act  simply  allows  the 
sentencing  court  to  consider  such  statements,  and  that  the 
Act  does  not  specify  what  weight  is  to  be  given  to  the 
statements,  nor  what  sentence  is  to  be  imposed.  The  Court 
therefore  found  that  the  Act  does  not  violate  the  separation 
of  powers  clause  of  the  Illinois  Constitution.  (WH) 

In  People  v.  Ferguson,  132  111.  2d  86,  the  Illinois 
Supreme  Court  held  that  if  the  age  of  the  victim  is  an 
element  of  the  offense  of  which  the  defendant  is  convicted, 
the  age  of  the  victim  cannot  be  used  in  the  general 
enhancement  provisions  of  the  Unified  Code  of  Corrections. 
In  this  case  the  defendant  was  convicted  of  the  offense  of 
aggravated  criminal  sexual  assault  (criminal  sexual  assault 
committed  against  a person  under  13  years  of  age).  At  the 
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sentencing,-  the  circuit  judge  used  the  extended- term 
sentencing  provisions  of  Section  5-5-3. 2 (111.  Rev.  Stat. 
1985,  ch.  38,  par.  1005-5-3.2)  based  on  the  fact  that  the 
victim  was  under  12  years  of  age.  The  Supreme  Court  held 
that  the  extended-term  provisions  of  5-5-3. 2 were  not 
intended  by  the  Illinois  General  Assembly  to  apply  to  cases 
where  the  youth  of  the  victim  was  already  an  element  of  the 
offense  since  such  intent  was  not  clearly  expressed  in  those 
provisions.  (GL) 

In  Kirwan  v.  Welch,  133  111.  2d  163  (1989),  the  Illinois 
Supreme  Court  decided  whether  a circuit  court  may  appoint  the 
Office  of  the  State  Appellate  Defender  to  represent  an 
indigent  defendant  on  appeal  from  an  order  of  supervision 
imposed  after  a bench  trial  in  which  the  defendant  was 
convicted  of  battery,  a Class  A misdemeanor.  The  State 
Appellate  Defender  filed  a motion  before  the  Appellate  Court 
to  withdraw  as  counsel  on  the  grounds  that  the  State 
Appellate  Defender  Act  (111.  Rev.  Stat.  1987,  Ch.  38,  par. 
208-1  et  seq.)  does  not  authorize  the  Office  of  the  State 
Appellate  Defender  to  represent  the  defendant  since  the 
defendant  was  not  sentenced  to  a period  of  imprisonment. 
Section  10(a)  of  the  State  Appellate  Defender  Act  states: 

"(a)  The  State  Appellate  Defender  shall  represent 
indigent  persons  on  appeal  in  criminal  cases  other  than 
misdemeanor  cases  not  involving  a sentence  of 
imprisonment,  when  appointed  to  do  so  by  the  Supreme 
Court,  the  Appellate  Court,  or  the  Circuit  Court  or  any 
branch  thereof."  (111.  Rev.  Stat.  1987,  Ch.  38,  par. 
208-10 ) 

The  State  Appellate  Defender  argued  that  an  order  of 
supervision  in  a final  judgment  (See  111.  Rev.  Stat.  1987, 
Ch . 38,  par.  1005-6-3 . 1 ( g ) (stating  that  "a  disposition  of 
supervision  is  a final  order  for  the  purposes  of  appeal")) 
which  does  not  involve  imprisonment,  therefore  the  State 
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Appellate  Defender  may  not  be  appointed  to  represent  a 819 

defendant  in  his  appeal  from  an  order  of  supervision.  The  820 

Supreme  Court  determined  that  an  order  of  supervision  is  an  821 

interlocutory  order  which  defers  proceedings  in  the  case  822 

until  the  defendant  successfully  completes  the  period  of  823 

supervision.  Thus,  an  order  of  supervision  is  not  a final 
judgment.  (See  People  v.  Tarkowski,  (1981),  100  111.  App.  3d  824 

153)  The  State  Appellate  Defender  further  argued  that,  in  825 

spite  of  its  interlocutory  nature,  a disposition  of  826 

supervision  constitutes  a final  judgment  by  virtue  of  Section  827 

5-6-3. 1(g)  of  the  Unified  Code  of  Corrections,  which  provides 
that  "a  disposition  of  supervision  is  a final  order  for  828 

purposes  of  appeal".  (111.  Rev.  Stat.  1987,  Ch . 38,  par.  829 

1005-6-3 . 1 ( g ) ) The  Court  made  a distinction  between  the  830 

language  in  Section  5-6-3. 1(g),  "final  order  for  purposes  of  831 

appeal",  and  the  meaning  of  "final  adjudication".  The  Court 
concluded  that  a final  judgment  terminates  the  litigation  on  832 

the  merits  and  an  order  of  supervision  which  has  been  made  833 

"final  purposes  of  appeal"  is  simply  appealable  and  does  not  834 

terminate  the  litigation  between  the  parties  on  the  merits.  835 

The  Court  further  concluded  that  an  order  of  supervision  is 
a rule  of  procedure  supplementing  Supreme  Court  Rule  604(b)  836 

which  provides  for  appeals  from  orders  of  supervision.  Thus,  837 

until  a final  judgment  on  the  underlying  offense  is  entered,  838 

the  case  involves  imprisonment  and  therefore  the  circuit  839 

court  was  within  its  authority  in  appointing  the  State 
Appellate  Defender  to  represent  the  defendant  in  his  appeal.  840 

After  reaching  its  conclusion,  the  Court  went  into  the  842 

legislative  history  of  the  State  Appellate  Defender  Act  to  843 

support  its  decision.  When  the  Act  was  created  in  1972,  the  844 

Appellate  Defender  was  authorized  to  "represent  indigent  845 

persons  on  appeal  in  criminal  cases  when  appointed  to  do  so",  846 

without  any  limitation.  Thereafter,  the  81st  General  Assembly 
amended  the  statute  by  inserting  the  words  "other  than  847 

misdemeanor  cases  not  involving  a sentence  of  imprisonment".  848 
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The  Court .determined  that  the  initial  purpose  of  the  Act  was 
to  provide  experienced  appellate  representation  for  the 
indigent,  thereby  saving  the  State  money  in  the  long  run. 
(77th  111.  Gen.  Assem. , Senate  Proceedings,  May  17,  1972,  at 
1119).  The  Court  found  that  by  amending  the  language  in  the 
81st  General  Assembly,  the  legislature  intended  to  further 
save  the  State  money  by  not  providing  counsel  to  indigent 
defendants  in  cases  where  a jail  sentence  was  not  imposed  or 
anticipated.  (See  81st  111.  Gen.  Assem.,  Senate  Proceedings, 
May  24,  1979,  at  206-07).  In  conclusion,  the  Court  determined 
that  the  legislature  intended  that  the  Office  of  the  State 
Appellate  Defender  represent  all  misdemeanant  appellants 
except  in  cases  where  a sentence  of  imprisonment  is  not 
possible.  (CT) 

In  People  v.  Franklin,  135  111. 2d  78,  the  defendant, 

found  guilty  of  murder,  was  subsequently  sentenced  to  death 
under  Section  9-1  (b)(3)  of  the  Criminal  Code  of  1961  (111. 
Re.  Stat.  ch.  38,  par.  9-1  (b)(3))  which  allows  for  the  death 
penalty  where  a defendant  has  had  a prior  murder  conviction. 
The  defendant  had  been  convicted  of  murder  prior  to  the 
effective  date  of  the  sentencing  statute. 

Section  9-1  (b)(3)  requires  a defendant  to  have  been 
"convicted  of  murdering  two  or  more  individuals"  for  the 
death  penalty  to  apply,  id . The  court,  referring  to  Section 
5-1-5  of  the  Unified  Code  of  Corrections  (111.  Rev.  Stat. 
1979,  ch.  38,  par.  1005-1-5)  which  defines  "conviction", 
determined  that  for  purposes  of  the  enhanced  sentencing 
statute,  "a  defendant  is  ’convicted'  once  the  circuit  court 
enters  judgment  on  the  verdict  guilty".  Franklin  at  106.  The 
court  further  stated  that  a defendant  would  be  sentenced 
under  Section  9-1  (D)(3)  if: 

"(1)  he  has  been  found  guilty  of  two  or  more  murders  in 
the  case  for  which  he  is  being  sentenced;  or 
(2)  he  has  been  found  guilty  of  one  murder  in  the  case 
for  which  he  is  being  sentenced  and  has  at  least  one 
other  murder  conviction",  id . at  106,  107. 
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Section  9-1  (b)(3)  increases  the  punishment  for  a 
subsequent  offense,  but  is  not  disadvantageous  to  the 
defendant  nor  an  ex  post  facto  law  merely  because  an  earlier 
conviction  occurred  prior  to  the  statute's  effective  date. 
The  statute  provides  a person  with  a fair  warning  of  conduct 
which  gives  rise  to  enhanced  criminal  penalties.  A previous 
murder  conviction  that  increases  the  punishment,  is 
"punishment  for  the  new  crime,  not  the  prior  crime".  id . at 
107.  (JW) 

In  People  v.  Redd,  (1989)  135  111. 2d  252,  the  defendant 
was  convicted  of  the  rapes  and  murders  of  two  sisters,  ages 
five  and  three,  and  was  sentenced  to  death.  The  defendant 
appealed  alleging  error  based  upon  the  admission  of 
substantive  evidence  under  Section  115-10.1  of  the  Code  of 
Criminal  Procedure  of  1963  (111.  Rev.  Stat.  1985,  ch . 38, 
par.  115-10.1). 

Leslie  Bea,  defendant's  sister's  fiance,  had  testified  at 
a grand  jury  hearing.  At  trial,  however,  Mr.  Bea  asserted 
his  Fifth  Amendment  privilege  and  refused  to  testify  on 
grounds  of  self  incrimination.  The  grand  jury  testimony  was 
then  entered  as  substantive  evidence  pursuant  to  Section 
115-10.1  of  the  Code  of  Criminal  Procedure  which  provides 
that  prior  statements  are  admissible  as  an  exception  to  the 
hearsay  rule  where: 

(1)  the  statement  is  inconsistent  with  testimony  at  a 
hearing  or  trial, 

(2)  where  the  witness  is  subject  to  cross-examination, 

and 

(3)  where  the  prior  statement  was  made  under  oath  at  a 
trial,  hearing,  or  other  proceeding,  id^ 

The  court  held  that  it  was  error  to  admit  the  grand  jury 
testimony  as  substantive  evidence  as  his  "assertion  of  Fifth 
Amendment  privilege  not  to  incriminate  himself  may  not  be 
considered  to  be  inconsistent  with  anything  and  ...  may  not 
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be  considered  to  be  inconsistent  with  his  prior  statements  918 

before  the  grand  jury".  Redd  at  303.  Additionally, 
"assertion  of  one's  Fifth  Amendment  privilege  may  not  be  919 

treated  as  a memory  loss  for  purposes  of  satisfying  the  920 

requirement  of  inconsistency  in  Section  115-10. 1(a).  i^d  at  921 

308. 

Furthermore,  the  court  stated  that  asserting  one's  Fifth  923 

Amendment  privilege  upon  cross-examination  "undermined  the  924 

process  to  such  a degree  that  meaningful  cross-examination  925 

within  the  intent  of  the  rule  ...  under  subsection  (b)  of  926 

Section  115-10.1"  did  not  exist.  _id  at  312. 

The  court,  by  allowing  Mr.  Bea  to  assert  the  privilege,  928 

determined  reasonable  grounds  existed  for  him  to  fear  929 

incrimination  and  refusal  to  testify  could  not  be  interpreted  930 

as  "unavailable". 

The  court,  referring  to  the  legislative  history  of  932 

Section  115-10.1  declined  to  adopt  "residual  exceptions"  933 

found  under  federal  hearsay  exception  rules.  The  court  934 

stated  that  only  those  statements  may  be  introduced  as  935 

evidence  in  a criminal  trial  which  satisfy  the  requirements 
set  out  by  the  General  Assembly  which  has  determined  that  936 

"prior  inconsistent  statements  may  be  admitted  as  substantive  937 

evidence  only  when  the  requirements  of  Section  115-10.1  are  938 

met".id_at313. 

The  court  reversed  the  convictions  and  remanded  for  a new  940 

trial  based  upon  the  circuit  court's  error  in  admission  of  941 

evidence  under  Section  115-10.1.  (JW) 


In  People  v.  Dinger,  136  111. 2d  248,  the  Illinois  Supreme  944 
Court  determined  that  a person  who  is  convicted  of  a crime  945 
and  placed  on  probation  may  not  petition  the  sentencing  court  946 
to  revoke  the  probation.  Section  5-6-4  of  the  Unified  Code  947 
of  Corrections  (111.  Rev.  Stat.  1987,  Ch.  38,  par.  1005-6-4)  948 
authorizes  a probationer  to  seek  a modification  of  the  949 
conditions  of  probation,  but  the  Court  declined  to  interpret 
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modification  as  including  revocation  and  resentencing.  ( EFG ) 

The  constitutionality  and  construction  of  the  penalty 
scheme  for  violation  of  bail  bond  were  questioned  in  People 
v.  Markovich,  195  111.  App.  3d  999.  The  defendant  failed  to 
appear  in  connection  with  Class  X and  Class  1 felony  charges 
for  which  he  had  been  admitted  to  bail  and  was  convicted  of 
Class  1 felony  violation  of  bail  bond  under  Section  32-10  of 
the  Criminal  Code  of  1961  (111.  Rev.  Stat.  1987,  Ch . 38,  par. 
32-10).  That  Section  imposes  a sentence  of  the  next  lower 
felony  class  than  the  felony  charge  to  which  the  bail  bond 
relates.  The  court  rejected  the  defendant's  assertion  that 
the  statute  violates  constitutional  guarantees  of  due  process 
by  punishing  bail  bond  violations  more  severely  than  other, 
more  serious  criminal  violations;  the  legislature  may 
reasonably  prescribe  different  penalties  for  dissimilar 
activities.  The  court  also  found  that  the  language  of 
Section  32-10  does  not  require  use  of  the  lesser  underlying 
felony  when  determining  the  sentence  for  bail  bond  violation 
in  connection  with  multiple  felony  charges,  and  thus  the 
court  affirmed  the  defendant's  Class  1 felony  violation  of 
bail  bond  conviction.  (JM) 

The  State  in  People  v.  Heim,  (1989),  182  111. App. 3d  1075, 
petitioned  the  court,  pursuant  to  Sections  110-2  and  110-6 
(f)  of  the  Code  of  Criminal  Procedure  of  1963,  (111.  Rev. 
Stat.  1987,  ch.  38,  pars.  110-2  and  110-6(f))  to  revoke 
defendant  Heim's  personal  recognizance  bond.  The  court 
denied  the  State's  petition  but  imposed  added  conditions  upon 
defendant's  bond.  The  State  brought  an  interlocutory  appeal 
from  the  denial  of  its  petition  based  upon  provision  allowing 
for  appeal  where  a court  has  altered  the  conditions  of  bail; 
and  defendant  Heim,  inter  alia,  argued  the 
unconstitutionality  of  the  statute  based  upon  violation  of 
the  separation  of  powers  clause. 

The  court  in  interpreting  the  statutes  determined  that 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 


981 

982 

983 

985 

986 

988 

989 

990 

991 

992 

994 

995 

996 

997 

998 

999 

1000 

1002 

1003 

1004 

1005 

1006 

1007 

1008 

1010 

1011 

1012 


-31- 


LRB90CASEREPORTS 


(1)  that  portion  of  Section  110-2  of  the  Code  of  Criminal 
Procedure  which  states  "the  State  may  appeal  any  order 
permitting  release  by  personal  recognizance"  is 
unconstitutional;  and  (2)  that  subsection  (f)  of  Section 
110-6  of  the  Code  of  Criminal  Procedure  is  unconstitutional 
in  that  it  allows  State  appeal  of  bonds  where  the  "court  has 
increased  or  reduced  ...  bail  or  altered  the  conditions  of 
the  bail  . . . " . 

The  court  stated  that  Supreme  Court  Rule  604(a)(1)  is  the 
"sole  source  of  authority  for  appeals  by  the  State  in 
criminal  cases."  Heim,  at  p.  1079.  The  Supreme  Court's 
exclusive  authority"  to  regulate  appeals  flows  from  the  grant 
of  judicial  power  contained  in  Article  6 of  the  1970  Illinois 
Constitution.  i_d  at  1080. 

The  separation  of  powers  clause  (111.  Const.  1970,  Art. 
II,  Sec.  1)  prohibits  the  legislature  from  exercising 
judicial  powers  and  "where  such  a legislative  enactment 
directly  and  irreconcilably  conflicts  with  a rule  of  the 
Supreme  Court  on  a matter  within  the  court's  authority,  the 
rule  will  prevail."  id  at  1081.  Accordingly,  Section 
110-6(f)  and  that  portion  of  Section  110-2  of  the  Code  of 
Criminal  Procedure  which  authorize  such  appeals  are  void. 
(JW) 

In  People  v.  Kapsalis,  186  Ill.App.3d  96,  the  Appellate 
Court  rejected  a defendant's  constitutional  attack  on  the 
provisions  of  Section  6-2  of  the  Criminal  Code  of  1961 
providing  that  a defendant  is  not  criminally  responsible  if 
at  the  time  of  the  criminal  act  the  defendant,  as  a result  of 
mental  disease  or  mental  defect,  lacked  substantial  capacity 
either  to  appreciate  the  criminality  of  his  conduct  or  to 
conform  his  conduct  to  the  requirements  of  law.  In  analyzing 
the  constitutionality  of  this  provision  the  Court  concluded 
that  an  individual  can  make  a determination  of  what  "mental 
disease  or  mental  defect"  means  since  the  mental  disease  or 
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defect  is  required  to  be  of  such  a nature  as  to  prevent  a 1014 

person  from  appreciating  the  criminality  of  his  conduct  or 
from  conforming  his  conduct  to  the  requirements  of  law.  1015 

Therefore,  the  statute  is  not  unconstitutionally  vague.  The  1016 

Court  points  out  that  the  legislature  cannot  be  expected  to  1017 

create  a statute  listing  every  possible  condition  which  might  1018 

fall  within  that  category.  The  court  also  concluded  that  1020 

Section  6-2  is  not  a violation  of  due  process  because  it  is 
rationally  designed  to  accomplish  the  goal  of  providing  the  1021 

trial  court  with  a logical  means  to  determine  criminal  1023 

responsibility  of  an  accused  who  asserts  that  he  is  not  1024 

responsible  for  his  conduct  because  he  is  insane  or  mentally  1025 

ill.  Finally  the  court  rejects  the  defendant's  assertion 
that  Section  6-2  violates  the  equal  protection  clause  of  the  1026 

Constitution  because  the  statute  does  not  actually  exclude  1028 

the  class  of  people  who  are  mentally  ill  and  cannot 
appreciate  the  criminality  of  their  acts  or  conform  their  1030 

acts  to  the  law.  This  class  of  defendants  would  be  not  1031 

criminally  liable  for  their  conduct  under  Section  6-2.  (GL) 


One  of  the  factors  that  can  transform  an  ordinary  battery  1033 

into  aggravated  battery  is  an  intentional  causing  of  1034 

permanent  disability  (111.  Rev.  Stat.  1983,  Ch.  38,  par.  1035 

12-4).  In  People  v.  Conley,  187  Ill.App.3d  234,  the  victim,  1036 

who  was  hit  during  a fight,  lost  a tooth  and  was  left  with 
partial  numbness  in  one  lip  and  a condition  called  mucosal  1037 

mouth.  The  defendant  was  convicted  of  aggravated  battery  1038 

based  on  permanent  disability,  and  on  appeal  claimed  that  the  1039 

State  had  not  established  (1)  his  specific  intent  to  cause  1040 

permanent  disability,  and  (2)  that  the  injury  actually  was  1041 

disabling,  or  that  there  are  any  tasks  that  the  victim  cannot 
now  perform  because  of  the  injury.  On  the  question  of  1042 

intent,  the  First  District  Appellate  Court  noted  that  the  1043 

various  districts  are  split  as  to  whether  or  not  aggravated  1044 

battery  requires  specific  intent,  but  decided  that  it  is  1045 
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sufficient  that  the  defendant  was  consciously  aware  that  the 
injury  was  "practically  certain  to  be  caused  by  his  conduct". 
The  Court  also  found  that  permanent  disability,  in  the 
context  of  the  statute,  requires  only  that  the  victim  is  no 
longer  whole,  and  not  that  he  is  unable  to  perform  any 
particular  task.  Leave  to  appeal  has  been  denied  by  the 
Illinois  Supreme  Court.  (EFG) 

In  People  v.  Coppaqe,  (1989)  187  Ill.App.3d  436,  the 
defendant  was  tried  in  absentia  and  found  guilty  of  burglary. 
The  defendant  relying  upon  Section  115-4. 1(a)  of  the  Code  of 
Criminal  Procedure  appealed  citing  the  court's  failure  to 
notify,  by  certified  mail,  the  defendant  of  a new  court  date 
and  the  State's  failure  to  make  a prima  facie  showing  of 
willful  absence. 

The  court  affirmed  the  circuit  court's  judgment  upon  a 
finding  that  the  statute  in  question  addressed  two  distinct 
sets  of  circumstances  and  held  that: 

(1)  the  two  day  waiting  period  in  Section  115-4. 1(a)  was 
permissive  and  not  mandatory  and  to  construe  the  statute  to 
require  a two-day  waiting  period  before  proceeding  with 
trial,  where  the  defendant  is  absent,  "would  be  disruptive  to 
the  court's  docket  and,  thus,  an  unconstitutional 
infringement  upon  the  judiciary"; 

(2)  the  directive  to  proceed  with  trial  after  waiting 
two  successive  court  days  renders  the  mailing  provision 
meaningless  under  fundamental  rules  of  statutory  construction 
since  notification  by  certified  mail  would  not  reach  a 
defendant  before  trial  is  recommenced;  and 

(3)  a prima  facie  case  of  willful  avoidance  is 
established  where  the  State  shows  "that  it  complied  with 
statutory  requirements".  _id  at  444.  (JW) 

In  People  v.  Scharlau,  (1990)  193  Ill.App.3d  280, 
conflict-of-interest  and  official  misconduct  charges  where 
brought  against  the  commissioners  for  the  City  of  Danville, 
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and  their  • corporate  counsel,  arising  out  of  the  negotiation 
and  settlement  process  of  a voting  rights  case  involving  the 
city's  election  practices  and  dilution  of  the  minority  vote. 
The  settlement  terms  changed  the  city's  form  of  government 
from  a mayor-commissioner  system  to  a mayor-alderman  system 
and  retained  the  commissioners  as  nonelected  department  heads 
for  three  years  to  allow  a transition  period  for  the  changing 
form  of  government. 

The  court,  in  interpreting  the  language  of  Section  3-14-4 
(a)  of  the  Illinois  Municipal  Code  (111.  Rev.  Stat.  1987,  ch. 
24,  par.  3-14-4),  Section  3 (a)  of  the  Corrupt  Practices  Act 
(111.  Rev.  Stat.  1987,  ch.  102,  par.  3)  and  Section  33-3  of 
the  Criminal  Code  of  1961  (111.  Rev.  Stat.  1987,  ch . 38, 
par.  33-3)  that  provide  that  no  municipal  officer  and  no 
person  holding  office  by  election  or  appointment  shall  be 
interested  directly  or  indirectly  in  any  contract,  found  the 
terms  "interest"  and  "contract"  to  be  ambiguous.  In 
construing  the  statutes  the  court  was  held  to  the  standard  of 
strict  construction  for  penal  statutes  and  as  such  the 
statutes  do  not  state  whether  the  personal  interest  must  be 
"wholly  separate  from  the  officer  or  employees  public  duty  or 
public  interest".  id . at  292.  However  the  court  did  note 
that  the  statutes  expressed  a strong  public  policy  against 
self-dealing  on  the  part  of  public  officials. 

The  court  in  researching  conflict-of-interest  cases  in 
Illinois  found  that  all  dealt  with  situations  where  personal 
interest  could  be  severed  from  official  duties,  whereas  here, 
the  commissioners  had  a duty  to  resolve  the  voting  rights 
case  thus  linking  their  fiduciary  and  personal  interests. 
The  settlement  process  was  open  to  public  scrutiny.  There 
existed  no  practical  means  for  the  Commissioners  to  remove 
themselves  from  the  negotiation  or  settlement  process  as  this 
was  within  their  scope  of  public  duties. 

The  court,  in  resolving  the  ambiguity  of  the  statute's 
language,  determined  that  where  a mixed-interest  situation 
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such  as  the  instant  case  (settlement  based  upon  continued 
employment  in  capacity  of  department  heads  for  three  years 
versus  commissioners'  duty  to  settle  conflict  arising  from 
the  voting  rights  case),  the  conf lict-of-interest  statutes 
are  not  violated  by  negotiating  a settlement  which  includes 
incidental  personal  benefits,  id . at  293.  (JW) 

In  People  v.  Crowe,  195  Ill.App.3d  212,  the  Fourth 
District  Appellate  Court  examined  the  effect  of  the 
compulsory  joinder  statute  on  the  speedy  trial  law.  If, 
after  filing  an  initial  charge,  the  prosecution  brings 
additional  charges  arising  out  of  the  same  conduct,  the 
general  rule  is  that  the  new  charges  are  subject  to  the  same 
speedy  trial  limits  as  the  original  charge.  The  Court 
decided  that  the  basis  of  this  rule  is  to  be  found  in  the 
compulsory  joinder  statute  (111.  Rev.  Stat.  1987,  Ch . 38, 
par.  3-3),  which  requires  that  charges  arising  from  the  same 
conduct  be  combined  together  in  a single  prosecution. 
Relying  on  previous  decisions  holding  that  the  compulsory 
joinder  statute  does  not  apply  to  traffic  offenses  charged 
with  a uniform  citation  and  complaint  form,  the  Court 
determined  that  contrary  to  the  general  rule,  dismissal  of 
the  original  traffic  charges  because  of  a violation  of  the 
speedy  trial  rule  does  not  require  dismissal  of  a later 
felony  charge  arising  out  of  the  same  conduct,  even  if  the 
various  charges  have  been  previously  consolidated  for  trial. 

( EFG ) 

In  People  v.  Baker,  195  111.  App.  3d  785,  the  trial  court 
ordered  that  a portion  of  the  convicted  defendant's  cash  bond 
be  used  to  pay  the  cost  of  his  court-appointed  counsel 
pursuant  to  Section  113-3.1  of  the  Code  of  Criminal  Procedure 
of  1963  (111.  Rev.  Stat.  1987,  Ch . 38,  par.  113-3.1).  The 
defendant  contended  the  trial  court  failed  to  hold  a separate 
hearing  to  determine  his  financial  circumstances  and  failed 
to  consider  that  he  had  posted  bond  with  borrowed  funds,  but 
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the  appellate  court  affirmed  the  recoupment  order.  1141 

Subsection  (a)  of  Section  113-3.1  requires  a hearing  to  1142 

determine  the  ability  of  a defendant  to  pay  a recoupment 
order,  but  such  requirement  is  satisfied  when  the  same  judge  1143 

has  presided  over  all  stages  of  the  trial  and  takes  judicial  1144 

notice  of  the  record.  The  court  also  held  that  a defendant's  1145 

posting  of  a cash  bond  is  definitive  evidence  of  his  ability  1146 

to  pay  the  cost  of  counsel  to  the  extent  of  the  bond  amount. 

The  effect  of  the  recoupment  order  upon  third  parties  from  1147 

whom  the  defendant  borrowed  money  to  post  the  bond  remains  1148 

within  the  court's  discretionary  consideration  in  ordering  1149 

recoupment,  as  the  language  of  subsection  (c)  of  Section  1150 

113-3.1  specifies.  (JM) 

In  People  v.  Carter,  (1990)  193  Ill.App.3d  353,  defendant  1152 

was  charged,  by  indictment  on  May  31,  1988,  in  Jackson  County  1153 

with  the  offense  of  delivery  of  a controlled  substance.  A 1154 

warrant  was  served  on  defendant  on  June  1,  1988,  in  the  1155 

Williamson  County  jail  where  defendant  was  held  by  federal  1156 

authorities  on  a parole  violation.  On  June  15,  1988, 

defendant  was  found  in  violation  of  parole  and  sentenced  to  1157 

additional  imprisonment.  On  June  24,  1988,  defendant  was  1158 

remanded  to  Jackson  County.  On  October  3,  1988,  defendant  1159 

moved  to  dismiss  the  indictnTent  on  the  basis  of  the  lapse  of  1160 

124  days  and  his  right  to  a speedy  trial  under  Section  103-5 
(a)  of  the  Code  of  Criminal  Procedure.  (111.  Rev.  Stat.,  1161 

1987,  ch.  38,  par.  103  — 5(a) ) . 

The  court  dismissed  defendant's  motion  and  found:  1163 

(1)  that  the  Interstate  Agreement  on  Detainers  Act,  1165 

which  provides  that  a person  serving  a term  of  imprisonment  1166 

in  a party  state  shall  be  brought  to  trial  within  180  days  on  1167 

an  untried  indictment,  does  not  apply  as  (a)  time  served  on  1168 

parole  by  an  Illinois  prisoner,  considered  part  of  a ''term  of  1169 

imprisonment"  as  defined  by  111.  Rev.  Stat.  1987,  ch.  38, 
par.  1003-14-2  (a)  is  inapplicable  as  detention  on  a federal  1170 
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1 parole  violation  is  not  a "term  of  imprisonment";  and  (b) 

2 defendant  made  no  demand  for  a speedy  trial  as  required  by 

3 the  statute;  and 

4 (2)  that  a defendant  "cannot  be  deemed  to  be  in  custody 

5 for  a later  offense  until  such  time  as  proceedings  against 

6 him  in  the  first  county  are  terminated  and  he  is  returned  to, 

7 or  held  in  custody  for,  the  second  county".  £d  at  356 

8 The  court  found,  for  purposes  of  111.  Rev.  Stat.  1987, 

9 ch.  38,  par.  103-5  (a)  requiring  trial  within  a 120  day 

10  period,  that  defendant  was  in  custody  on  June  24,  1988,  the 

11  day  defendant  was  returned  to  Jackson  County.  (JW) 

12  In  People  v.  Benge,  196  Ill.App.3d  56,  the  Fourth 

13  District  Appellate  Court  determined  that  a cabin  that  was 

14  used  by  the  victim  approximately  once  a week  during  the  fall 

15  constituted  a "dwelling"  for  the  purposes  of  the  residential 

16  burglary  statute  (111.  Rev.  Stat.  1987,  Ch.  38,  par.  2-6). 

17  The  Court  relied  on  a statement  in  the  legislative  history  of 

18  the  statute  that  it  was  intended  to  cover  vacation  homes. 

19  ( EFG ) 
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In  In  re  Marriage  of  Burke,  185  Ill.App.3d  253,  the 
petitioner-father  sought  to  modify  a joint  custody 
arrangement  seeking  to  relocate  the  minor  children  to 
Wisconsin.  The  respondent-mother  filed  a counter-petition 
seeking  sole  custody  of  the  minor  children.  The  trial  court 
denied  both  petitions.  The  Second  District  Appellate  Court 
determined  that  a conflict  exists  between  Section  602.1  and 
Section  610(b)  of  the  Marriage  and  Dissolution  of  Marriage 
Act.  Section  602.1  expressly  grants  the  trial  court  broad 
discretion  to  impose  joint  custody  if  to  do  so  is  in  the  best 
interests  of  the  child  even  over  the  objections  of  the 
parties.  Section  610(b)  allows  for  summary  termination  of 
joint  custody  upon  the  petition  of  the  parties  who  agree  to 
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such  a termination.  Section  610(b)  is  clearly  in  conflict 
with  the  intent  and  purposes  of  Section  602.1  because  it 
allows  termination  without  the  burden  of  showing  by  clear  and 
convincing  evidence  that  there  is  a material  change  in 
circumstances  and  that  the  modification  is  in  the  best 
interests  of  the  child.  Additionally  the  court  found  that  an 
implied  repeal  of  the  second  sentence  of  Section  610(b)  has 
resulted  from  the  earlier  repeal  of  Section  603.1  and  the 
enactment  of  Section  602.1.  This  result  the  court  believed 
is  supported  by  the  overall  policy  underlying  Section  610(b) 
which  is  to  favor  finality  of  child  custody  judgments  and  to 
make  modifications  more  difficult.  The  court  further  noted 
that  in  all  cases,  parties  seeking  modification  of  a prior 
custody  order  must  make  the  required  showings  using  the  clear 
and  convincing  burden  of  proof.  (AS) 

In  Jiles  v.  Spratt,  195  Ill.App.3d  354,  defendant-father 
appealed  an  award  of  medical  expenses.  Plaint  if f -mother  had 
filed  a paternity  action  and  paternity  was  established.  The 
court  awarded  plaintiff  $5,975  for  medical  expenses,  even 
though  plaintiff  had  suffered  only  approximately  $500  in 
out-of-pocket  expenses  since  an  insurance  company  (premiums 
paid  by  stepfather)  paid  nearly  all  the  $14,250  in  medical 
expenses.  The  Fourth  District  Appellate  Court  found  that  the 
Illinois  Parentage  Act  (111.  Rev.  Stat.  ch.  40,  par. 
2514(a))  provides  for  the  payment  of  reasonable  medical 
expenses.  The  trial  court  however  using  the 
collateral-source  rule  awarded  medical  expenses  even  though 
an  insurance  company  had  already  paid.  In  Illinois,  the 
Appellate  Court  noted,  the  collateral  source  rule  had  never 
been  applied  to  a paternity  action.  In  Missouri  and  Ohio  the 
courts  have  denied  the  use  of  the  collateral-source  rule 
stating  that  the  applicable  statute  did  not  contain  language 
providing  for  such  a finding  and  that  a paternity  action  was 
not  a tort  or  breach  of  contract  action  (the  two  traditional 
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uses  of  a collateral  source  rule).  The  Fourth  District 
Appellate  Court  agreed  with  the  rationale  of  the  Missouri  and 
Ohio  courts  and  in  addition  stated  that  there  was  no  evidence 
of  the  insurance  company  having  a right  of  subrogation.  (AS) 

In  Kawitter  v.  Crawford,  185  Ill.App.3d  778,  plaintiff 
putative  father  brought  a paternity  action  under  the  Illinois 
Parentage  Act  and  the  Illinois  Marriage  and  Dissolution  of 
Marriage  Act  eleven  and  one-half  months  after  the  effective 
date  of  the  Parentage  Act.  The  trial  court  dismissed  the 
action,  finding  that  plaintiff  had  not  filed  within  the  two 
year  limitations  period.  Plaintiff  appealed  contending  that 
the  two  year  statute  of  limitations  should  not  have  been 
applied  retroactively.  The  First  District  Appellate  Court 
found  that  the  trial  court  based  its  analysis  on  the  savings 
provision  of  the  Parentage  Act  (111.  Rev.  Stat.  ch.  40,  par. 
2525  (1985)).  While  the  First  District  Court  did  not  agree 
with  all  of  the  trial  court's  analysis  it  found  that  the 
legislature  intended  to  extend  the  statutory  limitations 
period  for  causes  of  action  brought  by  or  on  behalf  of  the 
child.  The  Parentage  Act  established  that  putative  fathers 
could  bring  suit  as  long  as  they  meet  the  statutory 
requirements  and  the  statute  of  limitations. 

The  court  further  stated  that  the  limitation  would  apply 
unless  the  party  did  not  have  a reasonable  amount  of  time 
after  the  effective  date  in  which  to  file  his  action.  The 
court  found  that  the  plaintiff-father  had  had  a reasonable 
amount  of  time. 

In  a footnote  the  Court  stated  that  the  legislature  may 
need  to  review  situations  such  as  the  one  in  this  case  in 
order  to  determine  if  it  is  necessary  to  require  the 
appointment  of  a guardian  ad  litem  for  a minor  when  there  is 
a potential  conflict  between  the  minor's  interests  and  those 
of  the  legal  guardian.  (AS) 


In  Tersavich  v. 


First  Nat ' 1 Bank  and  Trust  Co.,  194 
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111 . App. 3d • 972 , the  plaintiff  is  the  alleged  illegitimate  1270 

daughter  of  decedent  who  created  a testamentary  trust.  1271 

Decedent  died  5 years  after  plaintiff  reached  her  age  of  1272 

majority.  Plaintiff  brought  suit  to  have  the  trust  construed  1273 

to  include  her.  The  defendant-trustee  argued  that  the  1274 

Parentage  Act  barred  her  suit  because  she  had  not  attempted 
to  establish  parentage  within  2 years  of  her  majority.  The  1275 

trial  court  agreed.  The  Second  District  Appellate  Court  1276 

found  that  (1)  such  a result  was  unjust  and  unreasonable;  (2)  1277 

the  common  law  of  trusts  imposed  no  time  limitation  to  1278 

construe  a trust  where  the  beneficiary  does  not  know  that 
there  is  any  reason  to  do  so;  (3)  the  purpose  of  the  1279 

Parentage  Act  is  to  provide  support  during  childhood  or  for  1280 

past  child  support  obligations,  a situation  not  involved  1281 

here;  and  (4)  if  the  court  holds  that  the  Act  does  apply  1282 

serious  constitutional  issues  are  raised  concerning  equal 
protection  of  illegitimate  and  legitimate  children.  The  1283 

court  found  that  the  Act's  period  of  limitation  should  not  1284 

run  until  the  later  of  two  triggering  events  occurs:  (1)  the  1285 

child  reaches  the  age  of  majority;  or  (2)  the  child  knows,  or  1286 

should  know,  that  a trustee  has  "repudiated,  disavowed  or 
acted  in  hostility  to  the  trust".  (AS)  1287 

DRAM  SHOPS  1290 

In  Messenger  v.  Vogler,  195  111. App. 3d  866,  the  plaintiff  1293 

appealed  the  dismissal  of  a count  of  her  complaint  seeking  1294 

damages  under  Section  6-21  of  the  Liquor  Control  Act  of  1934  1295 

(111.  Rev.  Stat.  1987,  Ch.  43,  par.  135)  for  injuries  1296 

suffered  by  her  daughters,  who  were  killed  instantly  while  1297 

riding  on  a boat  which  was  rammed  by  another  boat,  and  for 
pecuniary  damages  resulting  from  the  deaths.  The  damages  1298 

were  sought  from  the  persons  who  allegedly  served  alcohol  to  1299 

the  operator  of  the  other  boat. 

In  1985,  Section  6-21  was  amended  to  specify  maximum  1301 

recoveries  in  cases  "...  involving  persons  injured,  killed,  1302 
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or  incurring  property  damage..."  because  of  the  acts  of  an 
intoxicated  person.  Plaintiff  argued  that  the  addition  of 
the  word  "killed"  indicated  that  the  legislature  intended  to 
make  death  a compensable  injury,  even  if  the  person  died 
immediately  and  did  not  incur  or  suffer  injuries  or  other 
damages  before  death.  The  Second  District  Appellate  Court 
disagreed  and  determined  that  there  was  no  indication  in  the 
legislative  history  that  the  legislature  intended  to  make 
such  a change  by  enacting  the  1985  amendment  (although  the 
Court  did  note:  "It  seems  anomalous  that  a person  injured  to 
the  extent  that  he  dies  immediately  should  have  no  cause  of 
action  for  his  personal  injuries  while  a person  less  severely 
injured  should  be  able  to  recover  damages."  (195  111.  App . 3d 
869).  (WH) 


ELECTIONS 

In  Robinson  v.  Jones,  186  111. App. 3d  82,  the  plaintiff 
Chicago  aldermanic  candidate  filed  a complaint  for  an 
election  contest  16  days  after  the  election.  The  Illinois 
appellate  court  noted  that  Sections  23-19  and  23-20  of  The 
Election  Code  require  that  a petition  contesting  the  election 
of  any  person  declared  elected  to  any  office  other  than 
certain  State  offices  be  filed  within  30  days  after  the 
person  is  declared  elected  (111.  Rev.  Stat.  1987,  ch.  46, 
pars.  23-19  and  23-20).  The  court  held,  however,  that  the 
instant  case  was  governed  by  Section  21-27  of  the  Revised 
Cities  and  Villages  Act  which  expressly  applies  to  contests 
of  Chicago  aldermanic  elections  and  which  requires  that  a 
complaint  to  contest  the  election  be  filed  within  5 days 
after  the  election  (111.  Rev.  Stat.  1987,  ch . 24,  par. 
21-27).  The  court  also  noted  that  the  Election  Code 
provisions  could  not  be  applied  in  the  instant  case  because 
no  candidate  had  been  declared  elected.  (The  results  had 
been  proclaimed  and  a run-off  election  scheduled.)  Two 


justices,  specially  concurring,  urged  that  Section  21-27  of 
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the  Revised  Cities  and  Villages  Act  be  amended  to  provide  1334 

that  a complaint  contesting  a Chicago  aldermanic  election  1335 

must  be  filed  within  5 days  after  the  proclamation  of  the  1336 

election  results,  since  in  the  instant  case  the  results  were  1337 

not  proclaimed  until  more  than  5 days  after  the  election  and 
it  was  thus  impossible  for  the  plaintiff  to  comply  with  the  1338 


statutory  time  limit.  (DJ) 


In  In  re  Formation  of  Maywood  Park  Dist.,  194  111.  App.  1340 

3d  731,  a group  of  Maywood  citizens  filed  petitions  with  the  1341 

circuit  court  seeking  a referendum  on  the  formation  of  a new  1342 

park  district  to  supersede  the  village's  two  smaller  1343 

districts;  the  smaller  districts,  having  meanwhile  1344 

consolidated  by  ordinance,  filed  objections  to  the  petitions. 

Section  10-8  of  The  Election  Code  (111.  Rev.  Stat.  1987,  Ch . 1345 

46,  par.  10-8)  limits  objector  status  to  legal  voters  1346 

residing  in  the  appropriate  political  subdivisions,  but  the  1347 

Section  governs  only  public  question  petitions  filed  with  1348 

State  or  local  election  officials.  Section  28-4  of  the  Code 
(111.  Rev.  Stat.  1987,  Ch.  46,  par.  28-4)  deals  with  public  1349 

question  petitions  required  by  law  to  be  filed  with  the  1350 

circuit  court  and  permits  the  court  to  apply  Section  10-8 ' s 1351 

objection  limitations  "insofar  as  practicable".  The  park  1352 

district  referendum  petitions  were  properly  filed  in  the 
circuit  court  pursuant  to  The  Park  District  Code  (111.  Rev.  1353 

Stat.  1987,  Ch . 105,  par.  1-1  et  seq.).  The  appellate  court  1354 

relied  on  previous  cases  in  deciding  it  was  not  practicable  1355 

to  limit  objections  in  park  district  petition  disputes  to  1356 

those  of  legal  voters,  and  thus  the  consolidated  park  1357 


district  had  standing  to  file  objections.  (JM) 


The  electoral,  board  in  Bryant  v.  Cook  County  Electoral  1359 
Board , 195  111.  App.  3d  556,  had  ruled  the  plaintiff's  1360 
nominating  papers  invalid  due  to  the  insufficiency  of  her  1361 
required  statement  of  economic  interest.  Section  7-12  of  The  1362 
Election  Code  (111.  Rev.  Stat.  1987,  Ch . 46,  par.  7-12)  1363 
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1 invalidates  the  nomination  papers  of  any  candidate  who  fails  1363 

2 to  file  an  economic  interest  statement  under  the  Illinois  1364 

3 Governmental  Ethics  Act  (111.  Rev.  Stat.  1987,  Ch . 127,  par.  1365 

4 601-101  et  seq.)  "in  relation  to  his  candidacy".  Section  1366 

5 10-10  of  The  Election  Code  (111.  Rev.  Stat.  1987,  Ch.  46,  1367 

6 par.  10-10)  charges  an  electoral  board  with  determining  the 

7 validity  of  filed  nominating  papers;  the  appellate  court  1368 

8 found  that  this  jurisdictional  grant  necessarily  authorizes  1369 

9 an  electoral  board  to  review  the  statement  in  order  to  1370 

10  determine  whether  it  was  filed  in  relation  to  the  candidacy  1371 

11  and  thus  fulfills  the  purpose  of  financial  disclosure.  On  1372 

12  her  economic  interest  statement,  the  plaintiff  worded  the 

13  office  for  which  it  was  filed  as  15th  Representative  1373 

14  District.  The  court  found  the  phrase,  without  inclusion  of  1374 

15  reference  to  the  General  Assembly,  nonetheless  sufficient  to  1375 

16  describe  the  candidacy  in  relation  to  which  the  statement  was  1376 

17  filed  and  reversed  the  electoral  board's  invalidation  of  the 


18 

nominating  papers.  (JM) 

1377 

19 

EMPLOYMENT 

1380 

20 

In  Plumbers  Pension  Fund,  Local  130 

v.  Niedrich,  891  F2d 

1383 

21 

1297  (7th  Cir . 1989) , the 

plaintiffs  appellants, 

appeal  from 

1384 

22 

district  court’s  dismissal 

of  their 

complaint 

to  collect 

1385 

23 

delinquent  contribution 

to  employee 

benefit 

fund  under 

1386 

24 

Employee  Retirement  Income 

Security  Act 

of  1974  ( 

"ERISA" ) 

25  Defendants  were  president  and  secretary  of  a contracting  1388 

26  corporation  employing  plaintiff  members.  The  corporation  had  1389 

27  entered  a collective  bargaining  agreement  with  the  plumbers'  1390 

28  union  obligating  the  corporation  to  make  periodic  1391 

29  contributions  to  the  plaintiff.  The  corporation  failed  to  1392 

30  make  contribution  and  the  plaintiff  took  the  corporation  to 

31  arbitration  pursuant  to  the  collective  bargaining  agreement.  1393 

32  The  plaintiff  obtained  an  arbitration  award  against  the  1394 

33  corporation.  The  corporation  failed  to  satisfy  the  judgment  1395 

34  and  the  Illinois  Secretary  of  State  dissolved  the  1396 
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corporation . 

The  plaintiff  maintained  that  since  the  defendants  as 
president  and  secretary  of  the  corporation  exercised  control 
over  and  took  action  on  behalf  of  the  corporation  "in  matters 
pertaining  to  employee  relation,  including  employee  benefits" 
they  were  "employers"  within  the  meaning  of  29  U.S.C.  Sec. 
1002(5)  and,  thus,  personally  liable  for  the  corporation's 
delinquent  contributions. 

The  court  held  that  since  the  defendants  were  not  parties 
to  the  collective  bargaining  agreement  nor  had  they  agreed  to 
be  personally  liable  they  were  not  personally  liable  for  the 
contribution  under  ERISA. 

The  plaintiff  further  contended  that  the  defendants  were 
personally  liable  under  Section  13  of  the  Illinois  Wage 
Payment  and  Collection  Act.  The  court  rejected  this  theory 
stating  that  ERISA  preempted  the  Illinois  Law  as  it  applies 
to  pension  and  the  defendants  were  personally  liable  for  the 
pension  contribution  only  to  the  extent  that  they  would  be 
liable  for  general  corporate  debts  under  state  corporate  law. 
(AJ) 

In  Carson  Pirie  Scott  & Company  v.  Department  of 
Employment  Security,  131  111. 2d  23,  the  Department  of 
Employment  Security  had  notified  the  employer  of  its 
determinations  regarding  the  eligibility  of  certain  claimants 
for  unemployment  benefits  in  accordance  with  Sections  702  of 
the  Unemployment  Insurance  Act  (111.  Rev.  Stat.  1981,  Ch . 48, 
par.  452),  and  the  employer  had  appealed  the  determinations 
to  the  referee  or  to  the  Board  of  Review.  The  Department  did 
not  notify  the  employer  of  its  decisions  regarding  the 
appeals.  The  employer  claimed  that,  since  it  was  entitled  to 
object  to  its  benefits  wage  charge  under  Section  1508  of  the 


Act  ( 111 . Rev . 

Stat.  1981,  Ch. 

48, 

par.  578 

) by  challenging 

the  eligibility 

of  claimants, 

it 

should 

be  entitled 

to 

contest  those 

decisions  when 

it 

receives 

notice  of 

its 
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benefits  wage  charge.  The  Department  claimed  that  it  had 
complied  with  Section  1508  by  giving  notice  of  the  initial 
determination  under  Section  702,  and  that  Section  1508  did 
not  give  the  employer  standing  to  object  to  charges  on  the 
basis  that  it  did  not  receive  other  notices.  The  Illinois 
Supreme  Court  held  that,  since  the  legislature  intended  that 
an  employer  should  have  an  opportunity  to  object  to  its 
benefits  wage  charge,  the  employer  is  entitled  to  object  to 
the  eligibility  of  claimants  when  it  receives  the  statement 
of  benefit  wages  if  that  is  the  first  notice  of  the 
claimants'  eligibility  it  receives.  (WH) 

In  Meyer  v.  Caterpillar  Tractor  Co.,  135  111. 2d  1, 
(1990),  plaintiff  sued  premises  owner  and  storage  rack 
manufacturer  under  Structural  Work  Act  for  injuries  sustained 
when  3 1/2'  high  bundle  of  packaged  storage  racks  resting  on 
ground  fell  on  him  while  being  unbanded. 

Supreme  Court  reversed  trial  and  appellate  court  holding 
that  Structural  Work  Act  was  inapplicable  to  situations  where 
"...  the  plaintiff's  cause  of  action  is  based  on  a failure  to 
provide  support  for  materials  resting  on  the  ground  prior  to 
their  incorporation  into  a building."  ( A J ) 

In  Zuber  v.  Illinois  Power  Co.,  135  111.  2d  407  (1990), 
the  Circuit  Court  of  St.  Clair  County  assessed  fees  and  costs 
only  against  the  amount  of  the  lien  for  previously  paid 
compensation  payments  and  did  not  assess  fees  and  costs  on 
the  amount  of  future  compensation  payments  that  the  payor  was 
relieved  from  making  by  virtue  of  the  recipient's  successful 
third  party  recovery. 

The  appellate  court  held  that  fees  and  costs  recoverable 
under  section  5(b)  (111.  Rev.  Stat.  1987,  ch,  48,  par. 
138.5(b))  of  the  Workers'  Compensation  Act  must  be  assessed 
not  only  against  the  past  compensation  benefits  already  paid 
by  the  employer,  and  for  which  the  employer  may  claim  a lien, 
but  also  against  the  future  compensation  benefits  that  the 
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employer  is-  relieved  from  paying  as  a result  of  the  recovery 
against  the  third  party. 

The  Supreme  Court  agreed  further  determining  the  payment 
must  be  made  directly  to  the  attorney.  (AJ) 

Petitioner  in  Fraternal  Order  of  Police  Lodge  No.  109  v. 
Illinois  Labor  Relations  Board,  189  Ill.App.3d  914,  appeals 
certif ication  of  bargaining  unit  by  Illinois  Labor  Relations 
Board  consisting  of  all  peace  officers  below  the  rank  of 
sergeant  including  bailiffs  of  DuPage  County  courts.  The  FOP 
maintained  the  bailiffs  were  not  peace  officers.  The  Second 
District  Appellate  Court  held  the  duties  and  training  of  the 


bailiffs  were  not  so 

dissimilar 

as 

to  fall 

within  the 

exclusions 

under  111. 

Rev.  Stat. 

1987 

, ch.  48, 

par . 1603 ( k ) 

and  were 

properly  included  in 

the 

bargaini 

ng  unit  as 

determined 

by  the  ILRB. 

(AJ) 

In  Dukes  v.  J.I.  Case  Co,  186  Ill.App.3d  439,  the  injured 
employee's  attorney  sought  25%  statutory  attorney  fee  under 
section  5(b)  of  ch.  48,  par.  138.5(b)  of  Workers' 
Compensation  Act  from  employer  after  successful  product 
liability  suit  against  third  party.  Employer  refused  to  pay 
asserting  its  liability  after  third  party's  contribution 


action 

against 

it  resulted 

in  additional  liability 

not 

reimbursement . 

The  fourth 

District 

Appellate  Court 

held 

neither 

" Equity 

" nor  the 

trial 

court's  theory 

of 

accommodation  of  Contribution  Act  and  Workers'  Compensation 
Act  can  prevail  against  the  unambiguous  evidence  of 
legislative  intent  and  held  employer  liable  for  25%  statutory 
attorney  fee  to  extent  of  compensation  lien  recoupment.  ( A J ) 

In  Moore  v.  Industrial  Commission,  188  Ill.App3d  31 
(1989),  a Workers'  Compensation  claimant  was  awarded 
compensation  for  a work-related  injury  received  while 
employed  by  the  respondent.  Claimant  was  awarded  temporary 
total  disability,  medical  bills  and  permanent  partial 
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1 disability..  Employer  claimed  and  was  granted  a credit  for 

2 previous  payments  to  the  claimant.  The  respondent  appealed 

3 the  arbitrator's  decision  to  the  Industrial  Commission.  At 

4 the  hearing  before  the  Commission,  the  respondent  claimed  an 

5 additional  credit  which  was  known  but  not  presented  to  the 

6 arbitrator.  The  Commission  by  summary  decision  denied  the 

7 credit  not  presented  to  the  arbitrator.  By  separate  summary 

8 decision  the  Commission  upheld  the  arbitrator's  award. 

9 The  respondent  subsequently  paid  the  award  but  withheld 

10  the  amount  claimed  by  respondent  but  denied  by  the 

11  Commission. 

12  Because  of  the  underpayment,  claimant  filed  for  penalties 

13  under  section  19(k)  and  section  16  of  the  Worker's 

14  Compensation  Act  (111.  Rev.  Stat.  1987,  ch.  48,  pars. 

15  138 . 19 ( k ) , 138.16). 

16  The  Commission  found  the  respondent's  intentional 

17  underpayment  of  the  amount  of  the  previously  denied  credit 

18  was  unreasonable  and  granted  claimant's  petition  for  50% 

19  penalty  and  20%  attorney  fees. 

20  The  respondent  appealed  to  the  circuit  court  which 

21  affirmed  the  penalty  but  reduced  the  amount  of  the  penalty  to 

22  50%  of  the  amount  withheld  by  the  respondent  employer  and  20% 


23 

of  the  same  amount 

for  attorney 

fees . 

24 

The  claimant 

appealed  to 

the 

Third 

District 

which 

25 

reversed  the  circuit  court 

and 

upheld 

the 

Industrial 

26 

Commission  stating 

the  "amount 

payable 

" as 

used 

in 

section 

27 

19(k)  means  the 

entire  amount  of 

the 

type 

of 

benefit 

28  originally  awarded.  (AJ) 

29  In  County  of  Kane  v.  Randall,  194  Ill.App.3d  1029,  a 

30  sheriff  and  a county  had  been  found  to  be  joint  employers  of 

31  certain  nonpeace  officers  of  the  sheriff's  office.  The  peace 

32  officers  and  nonpeace  officers  of  the  sheriff's  office  were 

33  represented  by  the  same  union.  The  county  and  the  sheriff 

filed  unfair  labor  practice  charges  with  the  Illinois  State 
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Labor  Relation  Board,  each  disputing  the  other's  right  to  1521 

bargain  exclusively  with  the  union  over  terms  and  conditions  1522 

of  employment  of  the  sheriff's  peace  officers.  The  Board  1523 

dismissed  the  charges,  holding  that  it  had  no  authority  to  1524 

involve  itself  in  the  dispute  because  Section  10  of  the  1525 

Illinois  Public  Labor  Relations  Act  (111.  Rev.  Stat.  1985, 

Ch.  48,  par.  1610)  deals  with  disputes  between  employees  and  1526 

employers,  rather  than  disputes  between  employers.  The  1527 

county  then  filed  a complaint  in  circuit  court  seeking  a 1528 

declaratory  judgment  determining  the  responsibilities  of  the  1529 

county  and  the  sheriff  in  the  labor  negotiations,  along  with  1530 

other  relief.  The  sheriff  filed  a counterclaim.  The  circuit  1531 

court  dismissed  the  complaint  and  the  counterclaim,  stating  1532 

that  it  did  not  have  jurisdiction  over  the  matter  and  that  it  1533 

should  not  become  "forever  entangled"  in  the  dispute.  The 
Second  District  Appellate  Court  disagreed  with  the  circuit  1534 

court,  holding  that  neither  the  county  nor  the  sheriff  would  1535 

be  able  to  carry  out  its  responsibilities  under  the  Act  1536 

without  knowing  their  respective  duties  to  bargain,  which  1537 


should  properly  be  determined  by  the  circuit  court.  (WH) 


In  County  of  Cook  v.  Illinois  Local  Labor  Relations  1539 

Board , 189  111. Add. 3d  1057,  the  county  sought  to  appeal  a 1540 

decision  of  the  Board  by  filing  a notice  of  appeal  with  the  1541 

appellate  court  32  days  after  the  entry  of  the  Board's  order.  1542 

Section  11  (e)  of  the  Illinois  Public  Labor  Relations  Act 
(111.  Rev.  Stat.  1987,  Ch . 48,  par.  1611  ( e ) ) provides  that  1543 

appeals  from  final  orders  of  the  Board  are  subject  to  the  1544 

Administrative  Review  Law  except  that  appeals  shall  be  taken  1545 

to  the  appellate  court.  Section  3-103  of  the  Administrative  1546 

Review  Law  (111.  Rev.  Stat.  1987,  Ch . 110,  par.  3-103)  1547 

provides  that  administrative  review  actions  must  be  commenced 
by  filing  a complaint  and  issuing  a summons  within  35  days  1548 

after  service  of  the  decision  sought  to  be  reviewed.  1549 

Illinois  Supreme  Court  Rule  303  (a)(1)  provides  that,  in  an  1550 
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appeal  to-  the  appellate  court,  the  notice  of  appeal  must  be  1550 

filed  within  30  days  after  entry  of  the  judgment  appealed  1551 

from.  The  First  District  Appellate  Court  noted  that  the  1552 

Supreme  Court  had  adopted  Supreme  Court  Rule  335  regarding  1553 

the  applicability  of  provisions  of  the  Supreme  Court  Rules  1554 

and  the  Administrative  Review  Law  to  direct  appellate  review  1555 

of  administrative  decisions.  Since  Rule  335  includes  Rule  1556 

303  among  the  applicable  Supreme  Court  Rules,  but  does  not  1557 

include  Section  3-103  among  the  applicable  provisions  of  the 
Administrative  Review  Law,  the  Court  held  that  a 30  day  time  1558 

limit  applied  and  it  dismissed  the  appeal.  The  Court  also  1559 

noted  that  Section  3-103  of  the  Administrative  Review  Law  1560 

should  not  supersede  the  Supreme  Court  Rules  because  Article  1561 

II,  Section  1 and  Article  VI,  Section  1 of  the  Illinois  1562 

Constitution  give  the  Supreme  Court  the  authority  to  make  1563 


such  a procedural  determination.  (WH) 


In  Chicago  Principals  Association  v.  Illinois  Educational  1565 

Labor  Relations  Board,  187  Ill.App.3d  64,  an  association  of  1566 

principals  of  Chicago  public  schools  requested  that  the  1567 

Chicago  Board  of  Education  bargain  with  it.  The  Board  of  1563 

Education  refused,  and  the  Illinois  Educational  Labor  1569 

Relations  Board  ( IELRB ) held  that,  under  Section  2 of  the  1570 

Illinois  Educational  Labor  Relations  Act  (111.  Rev.  Stat. 

1984  Supp.,  Ch.  48,  par.  1702),  the  principals  were  1571 

supervisors  and  managerial  employees  rather  than  educational  1572 

employees,  and  that  the  principals  were  therefore  not  1573 

entitled  to  bargain  collectively  under  the  Act.  The 
association  argued  that  the  principals  should  be  considered  1574 

to  be  educational  employees  because  the  authority  and  1575 

responsibility  of  Chicago  principals  was  limited  due  to  the  1576 

size  and  structure  of  the  Chicago  public  school  system,  and 
because  the  legislature  intended  that  the  exceptions  of  1577 

supervisory  and  managerial  employees  from  the  definition  of  1578 

educational  employee  should  be  limited. 
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The  Fourth  District  Appellate  Court  affirmed  the  IELRB. 
The  Court  found  that  the  IELRB  did  not  err  in  determining 
that  the  principals  were  supervisory  employees  because  the 
principals  were  involved  in  teacher  evaluations  on  an  ongoing 
basis  and  made  recommendations  regarding  the  status  and  pay 
of  teachers.  The  Court  also  rejected  the  association's 
argument  that  the  legislature's  exclusion  of  supervisors  from 
the  definition  of  "educational  employee"  was  intended  to 
prevent  bargaining  units  from  containing  both  supervisors 
and  other  employees,  and  that  since  the  association  would  not 
include  employees  supervised  by  principals,  the  principals 
should  not  be  considered  to  be  supervisors  for  purposes  of 
Section  2 of  the  Act.  The  Court  agreed  with  the  IELRB  that 
such  an  interpretation  might  effectively  eliminate  the 
exception  for  supervisors  in  the  statute.  (WH) 

INJURIES 

In  McQueen  v.  Shelby  County,  730  F.Supp.  1449,  Shelby 
County  and  others  were  sued  by  the  administrator  of  the 
estate  of  a prisoner  in  the  Shelby  County  jail  who  committed 
suicide.  Shelby  County  and  the  others  filed  a third  party 
complaint  against  the  Coles  County  Mental  Health  Center 
(CCMHC),  which  had  done  a psychological  evaluation  of  the 
deceased,  under  the  Joint  Tortfeasor  Contribution  Act 
("Contribution  Act",  111.  Rev.  Stat.  1987,  ch . 70,  par.  301 
et  seq . ) . CCMHC  argued  that  it  was  a "local  public  entity" 
immune  from  suit  under  the  Local  Governmental  and 
Governmental  Employees  Tort  Immunity  Act  ("Immunity  Act"). 
Section  1-206  of  the  Immunity  Act  provides  that  "local  public 
entity  also  includes  ...  any  not-for-profit  corporation 
organized  for  the  purpose  of  conducting  public  business" 
(111.  Rev.  Stat.  1987,  ch . 85,  par.  1-206).  The  United 
States  District  Court  for  the  Central  District  of  Illinois 
noted  that  no  Illinois  court  had  construed  that  phrase.  The 
court  determined,  first,  that  the  phrase  is  not  a general 
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catchall  term  coming  at  the  end  of  a list  of  specified 
entities.  Rather,  the  phrase  is  itself  a specifically 
enumerated  entity  which  applies  to  a particular  class  of 
organizations.  The  court  then  determined  that  nothing  in  the 
Immunity  Act  requires  that  a local  public  entity  possess  the 
power  to  levy  taxes.  The  court  held  that  CCMHC  fell  within 
the  plain  meaning  of  the  definition  of  a "local  public 
entity"  which  is  immune  from  suit.  The  court  also  held  that, 
although  the  Contribution  Act  does  not  differentiate  between 
tortfeasors  guilty  of  negligence  and  those  guilty  of  wilful 
and  wanton  misconduct,  the  General  Assembly  intended  to  allow 
contribution  only  among  negligent  tortfeasors.  ( D J ) 

INSURANCE 

In  Commercial  Life  Ins,  v.  Lone  Star  Life  Ins.,  727  F. 
Supp.  467,  the  United  States  District  Court,  Northern 
District  of  Illinois,  considered  the  issue  of  whether  a 
preliminary  application  for  group  insurance  is  a written 
application  within  the  meaning  of  the  Illinois  Insurance  Code 
and  whether  a statement  in  the  application  that  no  person 
eligible  for  coverage  had  incurred  medical  expenses  in  excess 
of  $5,000  during  the  2 years  prior  to  the  application  when, 
in  fact,  medical  expenses  in  excess  of  $20,000  had  been 
incurred  was  a material  misrepresentation.  Section  154  of 
the  Illinois  Insurance  Code,  111.  Rev.  Stat.  1989,  ch.  73, 
par.  766,  limits  an  insurer's  ability  to  avoid  or  defeat  an 
insurance  policy  because  of  an  insured's  misrepresentation. 
Section  154  provides  that  a misrepresentation  must  be  made 
with  an  actual  intent  to  deceive  or  materially  affect  the 
acceptance  of  the  risk  to  allow  the  insurer  to  avoid  the 
policy.  Section  367  of  the  Illinois  Insurance  Code  (111. 
Rev.  Stat.  1989,  ch.  73,  par.  979)  provides  that  a 
misrepresentation  may  not  be  used  as  a defense  unless  it  is 
contained  in  a written  application.  Based  upon  the  facts  in 
the  case,  the  court  held  that  the  misrepresentation  was 
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material  and  that  a preliminary  application  is  a written 
application  within  the  meaning  of  the  Illinois  Insurance 
Code.  (JS) 


In  American  Centennial  Ins,  v.  American  Home  Ins.,  729  F. 
Supp.  1228,  plaintiff  excess  insurance  carriers  brought 
action  against  defendant  primary  insurance  carrier  alleging 
that  the  defendant  breached  a duty  of  care  to  the  plaintiff 
by  negligent  failure  to  settle  a claim  within  the  defendant's 
policy  limits.  The  defendant,  while  denying  the  existence  of 
a breach  of  duty,  contended  that  any  such  duty  that  existed 
was  preempted  by  the  provisions  of  Section  155  of  the 
Illinois  Insurance  Code,  111.  Rev.  Stat.  1987,  ch . 73,  par. 
767.  The  United  States  District  Court,  Northern  District  of 
Illinois,  noted  that  no  Illinois  Court  had  previously  ruled 
on  the  precise  issues  in  the  case.  The  court  then  considered 
the  discussion  in  Ranger  Ins.  Co.  v.  Home  Indemnity  Co.,  714 
F.  Supp.  956,  as  to  the  relevant  policies  supporting  the 
imposition  of  a direct  duty  on  a primary  carrier  owed  to  a 
known  excess  carrier  while  negotiating  the  settlement  of 
claims  against  its  insured.  The  Ranger  court  noted  that 
Illinois  tort  law  will  impose  a duty  of  care  when:  (i)  the 
alleged  tortfeasor  could  reasonably  have  foreseen  that  his 
conduct  would  injure  the  plaintiff,  and  (2)  policy 
considerations  justify  placing  the  risks  and  burden  of  care 
on  the  alleged  tortfeasor.  The  court,  in  the  case  at  hand, 
held  that  a duty  of  care  should  be  imposed  upon  the  defendant 
because:  (1)  a primary  carrier  who  knows  of  the  existence  of 
excess  carriers  knows  that  a judgment  against  the  insured  in 
excess  of  the  primary  policy  limit  will  harm  the  excess 
carriers  and  that  it  is  reasonably  foreseeable  to  a primary 
carrier  that  its  unreasonable  refusal  to  settle  a claim 
within  its  policy  limit  could  result  in  a judgment  in  excess 
of  the  policy  limit;  (2)  the  encouragement  of  settlements 
when  an  offer  exists  at  or  near  policy  limits  discourages 
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gambling  wi'th  the  excess  carrier's  money,  helps  keep  excess 
liability  premiums  low,  reduces  the  necessity  of  the  excess 
carrier  to  participate  in  the  defense  of  an  action  to  protect 
its  rights,  and  reflects  the  duties  of  the  primary  carrier  to 
perform  the  duty  which  it  has  delegated  to  itself,  that  is, 
providing  primary  coverage;  (3)  the  imposition  of  the  duty  on 
a primary  carrier  in  favor  of  an  excess  carrier  places  no 
additional  burden  on  the  primary  carrier  since  the  primary 
carrier  indisputably  owes  an  identical  duty  to  its  insured 
when  there  is  no  excess  coverage  available;  and  (4)  the 
absence  of  policy  reasons  why  a primary  carrier  who  knows  of 
an  excess  carrier's  existence  should  not  be  held  to  a duty  to 
settle  when  a reasonable  primary  insurer  would  do  so.  With 
respect  to  defendant's  claim  that  Section  155  of  the  Illinois 
Insurance  Code  preempted  plaintiff's  cause  of  action,  the 
court  concluded  that  the  purpose  of  Section  155  is  to  place 
an  insured  in  as  good  a position  as  he  would  have  been  had 
the  insurer  paid  the  value  of  the  claim  when  requested,  and, 
as  such.  Section  155  is  meant  to  protect  insureds,  not  excess 
carriers,  and  thus  does  net  preempt  a claim  by  an  excess 
carrier  against  a primary  carrier  for  breach  of  the  duty  of 
care  which  a primary  carrier  owes  to  an  excess  carrier.  (JS) 

At  issue  in  Cincinnati  Insurance  Co.  v.  Miller,  190  111. 
App.  3d  240,  was  whether  an  insurance  company  is  required  to 
offer  additional  uninsured  motorist  coverage  to  an  insured 
under  an  umbrella  policy.  The  First  District  Appellate  Court 
construed  the  provisions  of  Section  143a-2  of  the  Illinois 
Insurance  Code,  111.  Rev.  Stat.  1983,  ch.  73,  par.  755a-2, 
and  concluded  that  while  an  insurance  company  must  make  an 
offer  of  additional  uninsured  motorist  coverage  to  an  'insured 
in  an  amount  equal  to  the  maximum  liability  limits  of  the 
automobile  insurance  policy,  it  is  not  required  to  make  a 
further  offer  of  additional  uninsured  motorist  coverage  on  an 
excess  basis  under  an  umbrella  policy.  (JS) 
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In  Truck  Insur.  Exchange  v.  Washburn,  194  111.  App.  3d 
1071,  the  plaintiff,  a foreign  insurance  company,  sought 
determination  that  assessments  upon  a foreign  insurance 
company  for  purposes  of  the  Illinois  Insurance  Guaranty  Fund 
are  includable  in  the  calculation  of  the  retaliatory  tax 
imposed  upon  a foreign  insurer  when  its  state  of 
incorporation  imposes  greater  economic  burdens  on  an  Illinois 
insurer  than  Illinois  places  on  the  foreign  insurer.  In 
concluding  that  assessments  made  for  the  purposes  of  the 
Illinois  Insurance  Guaranty  Fund,  established  in  Article 
XXXIV  of  the  Illinois  Insurance  Code,  111.  Rev.  Stat.  1985, 
ch.  73,  pars.  1065.82  to  1065.102,  are  not  includable  in  the 
calculation  of  the  retaliatory  tax,  the  First  District 
Appellate  Court  first  concluded  that  the  penalties,  fees, 
charges,  and  taxes  includable  in  the  Illinois  retaliatory  tax 
basis  are  those  imposed  only  as  a condition  precedent  to  an 
insurer's  doing  business  in  Illinois.  The  court  then 
concluded  that  the  payment  of  Fund  assessments  is  not  one  of 
the  conditions  established  for  the  issuance  of  a certificate 
of  authority  to  transact  business  in  Illinois,  although 
payment  of  Fund  assessments  is  a condition  precedent  to  a 
foreign  insurer's  doing  business  in  Illinois,  and  is 


includable  in  the  retaliatory 

tax 

calculation  if 

the 

assessments  are  fees. 

charges , 

or 

taxes 

required  by 

the 

Illinois  Insurance  Code. 

The 

court 

next 

concluded 

that 

Article  XXV  of  the  Illinois  Insurance  Code,  111.  Rev.  Stat. 
1985,  ch.  73,  pars.  1020  to  1027,  exclusively  sets  forth  the 
fees,  charges,  and  taxes  includable  in  the  retaliatory  tax 
calculation.  Because  the  Illinois  Insurance  Guaranty  Fund  is 
established  in  an  Article  of  the  Illinois  Insurance  Code 
separate  from  Article  XXV  and  because  Fund  assessments  are 
not  recognized  as  fees,  charges,  or  taxes  in  that  Article  nor 
any  other  Article  of  the  Code,  the  court  concluded  that  Fund 
assessments  are  not  fees,  charges,  or  taxes  required  by  the 
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Code  and  thus  are  not  includable  in  the  retaliatory  tax 
calculation,  notwithstanding  that  they  are  required  by  the 
Code  as  a condition  precedent  to  the  doing  of  insurance 
business  in  Illinois.  (JS) 

LOCAL  GOVERNMENT 

In  Cain  v.  Larson,  879  F.2d  1424,  a former  village  police 
officer  sought  damages  from  various  village  officials, 
alleging  that  her  interrogation  prior  to  disciplinary 


hearings  instituted  by 

the 

village 

violated 

due  process 

rights  secured  to  her 

by 

the  Uniform 

Peace 

Officers ' 

Disciplinary  Act  (111. 

Rev . 

Stat . , 

ch . 

85, 

par.  25  51  et_ 

seq. ) . The 

U.S.  Court  of 

Appeals 

for 

the  Seventh 

Circuit 

determined 

that  in 

order 

to 

give  rise 

to  a 

constitutionally-protected  property  interest,  a statute  must 
go  beyond  mere  procedural  guarantees  to  provide  some 
substantive  criteria  limiting  the  state's  discretion  ( e . g . , 
in  a requirement  that  an  employee  can  be  fired  only  "for 
cause").  The  court  held  that  the  provisions  of  the  Act 
relied  upon  by  the  plaintiff  merely  specify  certain 
procedures  which  must  be  followed  if  a police  officer  is 
disciplined  and  do  not  provide  that  officers  can  be 
disciplined  only  if  they  engage  in  certain  kinds  of  conduct 
(pars.  2555,  2560,  2561,  and  2563).  Thus,  those  provisions 
are  insufficient  to  invoke  the  protection  of  the  due  process 
clause  of  the  Fourteenth  Amendment  to  the  U.S.  Constitution. 
(DJ) 


MOTOR  VEHICLES 

In  People  v.  Morris,  136  111. 2d  157  (1990),  the  Illinois 
Supreme  Court  decided  whether  the  penalty  for  the  offense  of 
possession  of  an  altered  temporary  vehicle  registration 
permit  is  unconstitutional  in  that  the  penalty  is 
disproportionate  to  the  offense  committed.  The  defendant  was 
charged  with  violating  Section  4-104(a)(3)  of  The  Illinois 
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Vehicle  Code  for  the  possession  of  an  altered  temporary 
vehicle  registration  permit.  The  penalty  classification 
provided  for  under  Section  4— 104(b) ( 2)  of  the  Code,  is  a 
Class  2 felony  which  carries  a penalty  of  3 to  7 years  of 
imprisonment.  The  defendant  argued  that  Public  Act  83-1473, 
effective  January  1,  1985,  increased  the  penalty  from  a Class 
4 felony  to  a Class  2 felony.  The  defendant  noted  that  the 
offense  of  possession  of  a stolen  vehicle  carried  a penalty 
of  Class  2 felony,  the  same  as  for  the  offense  of  possession 
of  an  altered  temporary  vehicle  registration  permit.  The 
Court  stated  that  the  legislature  has  wide  discretion  to 
prescribe  penalties  for  defined  offenses,  but  "to  be  a valid 
exercise  of  police  power,  the  legislation  must  bear  a 
reasonable  relationship  to  the  interest  which  is  sought  to  be 
protected,  and  the  means  adopted  must  constitute  a reasonable 
method  to  accomplish  such  objective".  (City  of  Carbondale  v. 
Brewster , 78  111. 2d  111,  115  (1979)).  The  Court  further 
stated  "that  the  standard  of  a proper  exercise  of  the  police 
power  is  whether  the  statute  is  reasonably  designed  to  remedy 
the  evils  which  the  legislature  has  determined  to  be  a threat 
to  the  public  health,  safety  and  general  welfare." 
( Heimgaer tner  v.  Benjamin  Electric  Manufacturing  Co.,  6 
111. 2d  152,  159  (1955).  Applying  these  standards,  the  Court 
found  that  a Class  2 felony  penalty  for  a person  who  alters  a 
temporary  registration  permit  for  a vehicle  which  he  or  she 
owns  or  to  which  he  or  she  is  legally  entitled  is  not 
reasonably  designed  to  protect  automobile  owners  against 
theft,  nor  is  it  reasonably  designed  to  protect  the  general 
public  against  the  commission  of  crimes  involving  stolen 
motor  vehicles,  therefore  it  is  violative  of  a person's 
rights  under  the  due  process  clause  of  the  Illinois 
Constitution.  The  Court  further  found  that  the  penalty  for 
such  offense  violates  the  guarantee  of  proportionate 
penalties  in  Article  I,  Section  11  of  the  Constitution  which 
states  "All  penalties  shall  be  determined  both  according  to 
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the  seriousness  of  the  offense  and  with  the  objective  of 
restoring  the  offender  to  useful  citizenship."  In  People  v. 
Taylor , 102  111. 2d  201,  206  (1984),  the  Court  found  that  "the 
legislature,  in  defining  crimes  and  their  penalties,  is 
required  by  the  Constitution  to  consider  the  Constitutional 
goals  of  restoring  an  offender  to  useful  citizenship  and  of 
providing  a penalty  according  to  the  seriousness  of  the 
offense. " 

After  looking  at  the  legislative  intent  in  increasing  the 
penalty,  which  intent  was  to  punish  all  persons  who  possess 
stolen  vehicles  alike  and  to  treat  anti-theft  offenses  of  the 
Code  as  more  serious  offenses  than  before  recognized,  the 
Court  made  the  distinction  that  a person  who  alters  the 
expiration  date  on  the  temporary  registration  permit  of  his 
or  her  own  vehicle  has  not  deprived  another  automotive  owner 
of  his  or  her  vehicle,  thus  no  theft  has  occurred  and  the 
penalty  is  disproportionate  to  the  offense  committed.  { CT ) 

In  People  v.  Crawford,  196  111.  App.  3d  26  (1990),  the 
Illinois  Appellate  Court,  Fourth  District,  determined  whether 
a person  arrested  for  driving  under  the  influence  of  alcohol 
(DUI)  twice  within  a 2 hour  period  is  a "first  offender"  for 
purposes  of  eligibility  for  a judicial  driving  permit.  The 
defendant  was  arrested  for  DUI  at  12:16  a.m.  and  refused  to 
submit  to  a blood  alcohol  test.  His  car  was  towed  to  the 
police  station.  After  posting  bond,  defendant  was  given  the 
keys  to  his  car  and  was  warned  not  to  drive  his  car  until  he 
was  sober.  Defendant  drove  his  car  away,  despite  this 
warning,  and  was  again  arrested  at  2:16  a.m.  for  DUI  and 
submitted  to  a blood  alcohol  test  which  resulted  in  0.17  BAC . 
The  defendant  received  two  separate  statutory  summary 
suspension  notices  from  the  Secretary  of  State  in  accordance 
with  Section  11-501.1  of  The  Illinois  Vehicle  Code.  (111. 
Rev.  Stat.,  1987,  ch.  95  1/2,  par.  11-501.1).  The  defendant 
pled  guilty  to  the  second  DUI  charge  and  the  prosecutor 
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entered  a-  plea  of  "nolle  prosequi"  to  the  first  DUI . The  1827 

defendant  asked  the  court  for  a judicial  driving  permit  under  1828 

Sections  6-206.1  and  6-208.1  of  The  Illinois  Vehicle  Code.  1829 

The  permit  was  granted  and  the  Secretary  of  State  objected  1830 

stating  that  the  defendant  was  not  eligible  because  he  was  1831 

not  a "first  offender".  The  trial  court  argued  that  defendant 
was  a "first  offender"  because  the  two  statutory  summary  1832 

suspensions  occurred  virtually  simultaneously  and  should  be  1833 

considered  part  of  a single  transaction. 

The  court  looked  at  Sections  6-206.1  and  6-208.1  of  The  1835 

Illinois  Vehicle  Code  which  provides  that  subsequent  to  a 1836 

notification  of  statutory  summary  suspension  of  driving  1837 

privileges,  a first  offender  as  defined  in  Section  11-500  of  1838 

The  Illinois  Vehicle  Code  may  petition  the  circuit  court  of 
venue  for  a judicial  driving  permit.  Further  the  court  1839 

looked  at  Section  11-500  where  a first  offender  is  defined  as  1840 

a person  not  previously  convicted  or  assigned  court  1841 

supervision  for  violating  DUI  provisions  within  the  last  5 1842 

years;  or  any  person  who  has  not  had  a suspension  for 
violating  Section  11-501.1  of  The  Illinois  Vehicle  Code,  or  a 1843 

previous  statutory  summary  suspension.  Interpreting  these  1844 

provisions,  the  court  concluded  that  the  defendant’s  later  1845 

actions  constituted  a subsequent  separate  offense,  thus  he  1846 

does  not  qualify  as  a first  offender  under  Section  11-500. 

The  court  further  stated  that  the  statute  does  not  vest  the  1847 

circuit  courts  with  discretionary  authority  in  determining  1848 

who  is  a first  offender  and  that  the  statute  makes  a 1849 

determination  and  is  to  be  strictly  construed  to  promote  its  1850 


overall  purpose.  (CT) 


. In  People  v.  Kerqer,  191  111.  App . 3d  405  (1989),  the  1852 
Illinois  Appellate  Court,  Second  District,  decided  whether  a 1853 
person  was  involved  in  a motor  vehicle  accident  for  purposes  1854 
of  determining  if  a requirement  to  report  an  accident  1855 
involving  death  or  personal  injury  was  violated.  The  1856 
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defendant  was  driving  a motor  vehicle  and  her  friend  was  in  a 
motor  vehicle  directly  behind  her.  The  defendant's  boyfriend 
was  a passenger  in  her  car.  A third  vehicle  was  following 
closely  behind  the  defendant's  friend.  A pedestrian 
attempted  to  cross  the  street  and  was  hit  head  on  by 
defendant's  friend's  vehicle  and  ultimately  died  of  his 
injuries.  All  3 vehicles  stopped  when  the  pedestrian  was 
hit.  Defendant  remained  at  the  scene  for  45  minutes  to  2 
hours,  the  evidence  is  conflicting,  during  which  time  she 
expressed  to  persons  in  the  third  vehicle  that  she  had  heard 
a "thump''.  There  were  5 to  6 police  officers  present,  but 
neither  defendant  nor  her  boyfriend  spoke  with  any  of  them, 
nor  did  either  of  them  contact  the  police  within  3 hours  of 
the  accident.  Defendant's  boyfriend  went  to  the  police 
station  later  and  submitted  a written  report  stating  he  was 
driving.  This  later  was  proven  false.  Defendant  was  charged 
with  failure  to  report  an  accident  involving  personal  injury 
or  death.  (111.  Rev.  Stat.  1989,  Ch . 95  1/2,  par. 
11— 401(b) ) . The  defendant  argued  that  since  there  was  no 
physical  contact  between  her  vehicle  and  the  pedestrian  nor 
"substantial  implication  or  connection"  between  her  vehicle 
and  the  pedestrian,  she  was  not  "involved"  in  a motor  vehicle 
accident,  thus  had  no  duty  to  report  the  accident  under 
Sections  11-401  and  11-403  of  The  Illinois  Vehicle  Code.  The 
court  looked  at  an  Attorney  General's  opinion  for  guidance 
and  determined  that  the  words  "involved  in  an  accident" 
within  the  statute  meant  "implicated  in  an  accident  or 
connected  with  the  accident  in  a substantial  manner".  (1979, 
111.  Att'y.  Gen.  Op.  at  59.)  Thus  there  did  not  have  to  be 
physical  contact  between  the  driver  and  the  pedestrian  in 
order  for  the  driver  to  be  "involved  in  an  accident".  The 
court  stated  that  each  case  depends  on  its  particular  facts. 
The  facts  of  this  case  show  that  the  defendant  swerved  to 
miss  the  pedestrian  and  had  stated  to  passengers  in  the  third 
vehicle  that  she  had  heard  a "thump".  The  court  concluded  at 
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a minimum,. the  defendant  came  close  to  contact  with  the 
pedestrian,  thus  was  "involved"  in  a motor  vehicle  accident. 
Finally,  the  court  determined  that  since  the  defendant  was 
"involved"  in  a motor  vehicle  accident  for  purposes  of  the 
requirement  of  reporting  a motor  vehicle  accident  involving 
personal  injury  or  death,  and  that  the  defendant  failed  to 
report  the  accident  to  police,  the  evidence  establishes 
beyond  a reasonable  doubt  that  the  defendant  failed  to  comply 
with  Section  ll-401(b).  (CT). 

In  Dolton  ex  rel  Winter  v.  CSX  Transportation,  196  111. 
App.  3d  564  (1990),  First  District  (Fifth  Division),  the 
Appellate  Court  decided  whether  a municipality  may  exercise 
its  home  rule  power  to  implement  an  ordinance  making  it 
unlawful  for  a railroad  corporation  to  permit  any  train, 
railroad  car  or  engine  to  obstruct  public  travel  at  a 
railroad-highway  grade  crossing  for  longer  than  10  minutes, 
unless  the  railroad  company  has  no  control.  The  City  of 
Dolton,  Illinois,  enacted  an  ordinance  prohibiting  the  above 
stated  actions  and  cited  CSX  Transportation,  Inc.  and  The 
Baltimore  and  Ohio  Chicago  Terminal  Railroad  Company  for 
violating  the  ordinance.  The  trial  court  found  in  favor  of 
the  City  of  Dolton  and  the  Appellate  Court  reversed.  The 
court  ruled  that  the  Illinois  Constitution  empowers  a home 
rule  unit  to  exercise  "any  power  and  perform  any  function 
pertaining  to  its  government  and  affairs  including,  but  not 
limited  to,  the  power  to  regulate  for  the  protection  of  the 
public  health,  safety,  morals  and  welfare  "(111.  Const.  1970, 
Art.  VII,  Sec.  6 (a)).  The  Illinois  Supreme  Court  in  People 
ex  rel.  Bernardi  v.  City  of  Highland  Park,  121  111.  2d  1,  520 
N.E.  2d  316  (1988),  established  a 3 prong  list  in  determining 
whether  an  ordinance  exceeds  a home  rule  unit  of  government's 
power.  The  3 prongs  are:  (1)  the  extent  to  which  the  conduct 
in  question  affects  matters  outside  the  municipality;  (2)  the 
traditional  role  of  municipal  versus  State  regulation  in  the 
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field;  and  (3)  which  level  of  government  has  the  more  vital  1913 

interest  in  that  regulation.  Bernardi , 121  111.  2d  at  13,  1914 

520  N.E.  2d  at  321.  The  court  found  that  the  ordinance  did  1915 

not  affect  matters  outside  the  municipality;  therefore,  the  1916 

ordinance  passed  the  first  prong  of  the  Bernardi  test. 

However,  the  court  found  that  the  ordinance  violated  both  1917 

prongs  2 and  3 of  the  Bernardi  test.  The  court  stated  that  1918 

traditionally  regulation  of  railroad  operations  has  been  1919 

placed  outside  the  scope  of  municipal  power.  The  court  1920 

reached  this  conclusion  after  noting  that  several  provisions 
in  the  Illinois  statutes  govern  railroads  and  that  currently  1921 

this  power  lies  1722  the  Illinois  Commerce  Commission  1922 

pursuant  to  the  Illinois  Commercial  Transportation  Law  (111.  1923 

Rev.  Stat.  1985,  Ch . 95  1/2,  par.  18c-1101  et  seq.).  The  1924 

court  noted  that  Section  18c-7403  of  the  Illinois  Commercial 
Transportation  Law  specifically  states  jurisdiction,  except  1925 

with  regard  to  grade  crossing  obstructions  under  Section  1926 

18c-7402,  is  vested  exclusively  with  the  Commission.  Further,  1927 

the  Court  found  that  although  home  rule  units  may  exercise  1928 

concurrent  power  with  the  State  in  certain  instances,  the  1929 

permissive  grant  of  power  to  municipalities  to  enforce  the 
ICC  regulations  pertaining  to  railroad-highway  grade  crossing  1930 

obstructions  indicates  the  General  Assembly's  intent  to  1931 

preserve  the  limited  role  traditionally  practiced  by  1932 

municipalities  in  the  field.  In  interpreting  the  3rd  prong, 
the  court  looked  at  the  stated  public  policy  underlying  1933 

codification  of  the  Illinois  Commercial  Transportation  Law  1934 

and  concluded  that  the  State,  rather  than  a village,  has  a 1935 

more  vital  interest  on  regulating  rail  transportation,  in  1936 

general,  and  railroad  grade  crossing  in  particular.  (CT) 

PARKS  1939 

In  Broeckl  v.  Chicago  Park  District,  131  111. 2d  79,  the  1942 

plaintiff  challenged  boat  mooring  fees  imposed  by  the  Chicago  1943 

Park  District.  The  plaintiff  first  argued  that  the  Park  1944 
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District  could  not  charge  fees  that  exceeded  its  cost  of 
providing  moorings.  The  Illinois  Supreme  Court,  however, 
after  examining  the  statutory  scheme  creating  and  conferring 
powers  on  the  park  district  (the  Chicago  Park  District  Act, 
111.  Rev.  Stat.  1987,  ch.  105,  par.  333.1  et  seq. ) , 
determined  that  the  General  Assembly  did  not  intend  to  limit 
the  park  district  to  charging  fees  that  only  cover  the  cost 
of  operation.  The  statute  creates  no  limitation  on  the 

amount  of  fees  and  authorizes  the  park  district  to  charge 
nonresidents  different  fees  from  those  charged  to  residents 
(111.  Rev.  Stat.  1987,  ch.  105,  par.  333.23n(g)).  Since  the 
cost  of  providing  moorings  to  nonresidents  is  the  same  as  the 
cost  of  providing  moorings  to  residents,  this  reflects  a 
legislative  intention  that  fees  need  not  be  tied  to  costs. 
Additionally,  the  park  district  is  authorized  to  carry  on  "a 
successful  and  profitable  operation  of  the  harbor  and 
facilities"  (111.  Rev.  Stat.  1987,  ch.  105,  par. 
333.23r(l)  ) , revealing  again  a legislative  intention  that 
fees  not  be  limited  to  costs  since,  if  a profitable  operation 
of  the  harbors  is  to  be  accomplished,  it  can  be  accomplished 
only  through  profits  derived  from  mooring  fees.  (While  the 
latter  provision  was  strictly  applicable  only  to  facilities 
for  which  bonds  had  been  issued  by  the  park  district,  the 
court  saw  no  apparent  reason  why  the  General  Assembly  would 
distinguish  between  bonded  and  nonbonded  facilities  in  the 
matter  of  fees.)  The  court  further  held  that  the  park 
district  was  not  exercising  a police  power  function  in 
imposing  the  mooring  fees  (so  that  the  fees  need  not  be  tied 
to  the  cost  of  regulating  the  mooring  of  boats)  but  that  the 
fee  was  in  the  nature  of  a rental.  Finally,  the  court  held 
that  the  statutory  provision  authorizing  different  fees  to  be 
charged  to  nonresidents  was  not  unconstitutional.  (DJ) 

PRACTICE 


In  Taylor  v.  Raymond  Corp. , 719  F.Supp.  738  (N.D.  111. 
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1989),  plaintiff  brought  a diversity  action  against  defendant  1977 

manufacturer  based  on  strict  liability  theories  for  injuries  1978 

sustained  while  operating  a forklift.  The  question  was  1979 

whether  the  action  was  barred  by  Section  13-213  of  the  Code 
of  Civil  Procedure.  111.  Rev.  Stat.  1987,  ch . 110,  par.  1980 

13-213.  Subsection  (a)  requires  an  action  to  be  commenced,  1981 

in  any  event,  within  12  years  of  the  first  sale  by  a seller  1982 

or  within  10  years  of  the  first  sale  to  the  initial  user,  1983 

whichever  period  expires  earlier.  Plaintiff's  injuries  1984 

occurred  within  12  years  of  the  first  sale,  but  more  than  10 
years  after  the  first  sale  to  the  initial  user.  Thus,  under  1985 

subsection  (a)  the  action  was  barred.  Subsection  (a)  is,  1986 

however,  subject  to  subsection  (d):  "if  the  injury  complained  1987 

of  occurs  within  any  of  the  periods  provided  by  subsection  1988 

(b)"  (emphasis  supplied),  then  there  is  a 2 year  discovery  1989 

period  and  an  8 year  repose  period  from  the  date  of  the 
injury.  Plaintiff  argued  that  since  her  injury  occurred  1990 

within  "any"  of  the  subsection  (b)  periods,  namely  within  12  1991 

years  of  the  first  sale,  she  was  entitled  to  the  2 year  1992 

discovery  period.  An  Illinois  appellate  court,  in  Elliott  v. 

Sears,  Roebuck  & Co.,  173  Ill.App.3d  383  (4th  Dist.  1988),  1993 

appeal  denied  123  111. 2d  557  (1988),  however,  has  ruled  that  1995 

the  2 year  discovery  period  applies  only  when  the  injury  is 
not  immediately  discoverable.  In  the  present  case,  1998 

plaintiff's  injuries  were  immediately  discoverable.  Another 
Illinois  appellate  court,  however,  reached  a contrary  result.  1999 

Calumet  Country  Club  v.  Roberts  Environmental  Control  Corp.,  2000 

136  Ill.App.3d  610  (1st  Dist.  1985).  The  federal  district  2001 

court,  reasoning  that  the  Illinois  Supreme  Court  would  follow  2002 

Calumet , declined  to  impose  a "not  immediately  discoverable"  2003 

rule,  pointing  out  that  no  such  language  is  to  be  found  in  2004 

Section  13-213.  The  remaining  question  was  whether  the 
language  of  subsection  (d)  allowing  a 2 year  discovery  period  2005 

if  the  injury  occurred  within  any  of  the  periods  provided  by  2006 

subsection  (b)  is  to  be  taken  literally.  The  federal  2007 
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district  court  held  that  this  language  in  subsection  (d)  does 
not  mean  precisely  what  it  says.  The  purpose  of  Section 
13-213  is  to  fix  a date  certain  for  bringing  an  action  in 
strict  liability.  To  allow  the  discovery  rule  to  apply  if 
either  the  12  year  sale  period  or  the  10  year  sale  to  initial 
user  period  had  not  expired  would  be  at  odds  with  the  purpose 
of  fixing  a date  certain.  The  date  of  sale  to  the  initial 
user  is  beyond  the  control  and  often  beyond  the  knowledge  of 
the  manufacturer.  Moreover,  that  sale  can  occur  decades 
after  the  manufacturer  has  parted  with  the  product,  so  to 
apply  the  statute  literally  would  leave  the  manufacturer  with 
almost  open  ended  liability.  Thus,  the  court  held  that  since 
the  action  accrued  at  a time  when  it  was  already  barred  under 
subsection  (a),  the  discovery  rule  of  subsection  (d)  did  not 
apply.  Plaintiff's  action  was  barred.  (RE) 

In  In  re  Special  Education  of  Walker,  131  111. 2d  300 
(1989),  plaintiff  obtained  a judgment  against  the  State 
because  of  the  State's  failure  to  provide  plaintiff  with 
special  education.  The  State  did  not  pay  the  judgment 
promptly.  Plaintiff  then  sought  post- judgment  interest 
against  the  State  under  Section  2-1303  of  the  Code  of  Civil 
Procedure.  111.  Rev.  Stat.  1983,  ch . 110,  par.  2-1303. 
Section  2-1303  allows  post- judgment  interest  against  named 
units  of  local  government  "or  any  other  governmental  entity". 
The  question  was  whether  the  quoted  language  includes  the 
State.  The  Illinois  Constitution  abolished  sovereign 
immunity,  except  as  the  General  Assembly  provides  by  law. 
111.  Const.,  art.  XIII,  sec.  4.  The  General  Assembly  has 
restored  general  immunity  to  the  State.  111.  Rev.  Stat. 
1981,  ch.  127,  par.  801.  The  State  may,  however,  by  statute, 
consent  to  liability  in  particular  situations,  but  that 
consent  must  be  "clear  and  unequivocal".  The  language  "any 
other  governmental  entity"  is  not  a clear  and  unequivocal 
consent  to  liability  of  the  State.  Any  consent  to  liability 
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of  the  State  must  be  explicit  in  specific  and  affirmative  2038 

statutory  language.  Thus,  plaintiff  was  not  entitled  to 

post- judgment  interest  against  the  State.  (RE)  2039 

DeLuna  v.  St.  Elizabeth's  Hospital,  184  Ill.App.3d  802  2041 

(1st  Dist.,  2nd  Div.  1989)  involved  Section  2-622  of  the  Code  2042 

of  Civil  Procedure  which  provides  that  a complaint  for  2043 

medical  malpractice  must  have  attached  to  it  an  affidavit  2044 

stating  that  a health  care  professional  has  determined  that 
there  is  a reasonable  and  meritorious  cause;  failure  to  2045 

attach  the  affidavit  is  grounds  for  dismissal.  111.  Rev.  2046 

Stat.  1985,  ch.  110,  par.  2-622.  The  question  was  whether  2047 

Section  2-622  is  an  invasion  by  the  legislature  of  the  2048 

judicial  power  and,  thus,  unconstitutional  as  a violation  of 
the  separation  of  powers  doctrine.  111.  Const.,  art.  II,  2049 

sec.  1.  The  appellate  courts  for  the  second,  third,  and  2050 

fourth  districts  have  upheld  Section  2-622  as  not  violating  2051 

the  separation  of  powers  doctrine.  In  the  present  case,  2052 

however,  the  second  division  of  the  first  district  refused  to 
follow  the  other  districts  and  held  that  Section  2-622  is  2053 

unconstitutional.  The  court  reasoned  that  Section  2-622  2054 

unconstitutionally  delegates  to  a professional  group  the  2055 

power  to  decide  whether  a plaintiff's  claim  should  proceed  to 
hearing;  that  power  belongs  to  the  judiciary.  (RE)  2056 

In  Phelps  v.  O'Malley,  187  Ill.App.3d  150  (2nd  Dist.  2058 

1989),  the  trial  court  entered  judgment  against  the  defendant  2059 

for  $387,500  on  June  26,  1986.  On  appeal,  the  appellate  2060 

court  reduced  the  damages  to  $379,000  and  ordered  the  trial  2061 

court  to  enter  judgment  in  that  amount.  The  trial  court  then 
entered  judgment  for  $379,000  and  allowed  the  plaintiff  2062 

statutory  interest  on  the  reduced  amount  from  June  26,  1986,  2063 

the  date  of  the  original  trial  court  judgment.  Interest  on  a 2064 

judgment  is  authorized  under  Section  2-1303  of  the  Code  of  2065 

Civil  Procedure.  111.  Rev.  Stat.  1987,  ch . 110,  par.  2-1303. 

On  this  second  appeal  the  defendant  challenged  the  award  of  2066 
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interest  from  the  date  of  the  original  judgment,  arguing  that 
interest  should  accrue  only  from  the  date  the  reduced 
judgment  was  entered  on  remand.  The  appellate  court  held 
that  since  the  judgment  at  all  times  was  in  a fixed  monetary 
amount  (even  though  later  reduced),  the  defendant  could  have 
tendered  payment  to  stop  the  accrual  of  interest  at  any  time. 
Thus,  the  court  held  that  interest  was  properly  awarded  from 
the  date  of  the  original  judgment.  (RE) 


In  Scott  v.  Archer-Daniels-Midland  Co.,  194  Ill.App.3d 
510  (5th  Dist.  1990),  plaintiff  was  injured  on  the  job  in 
December  1984.  From  January  1986  to  January  1987  he  was 
imprisoned.  In  October  1987  he  filed  a complaint  against  his 
employer  for  the  work  related  injuries.  The  complaint  was 
not  filed  within  the  applicable  2 year  limitation  period. 
The  question  on  appeal  was  whether  the  limitation  period  was 
tolled  under  Section  13-211  of  the  Code  of  Civil  Procedure 
while  plaintiff  was  incarcerated.  111.  Rev.  Stat.  1985  , ch . 
110,  par.  13-211.  At  the  time  the  complaint  was  filed, 
Section  13-211  read,  in  part,  as  follows:  "If  the  person 
entitled  to  bring  the  action  . . . , at  the  time  the  cause  of 
action  accrued,  is  under  the  age  of  18  years,  or  under  legal 
disability,  or  imprisoned  on  a criminal  charge,  he  or  she  may 
bring  the  action  within  2 years  after  the  disability  is 
removed."  Plaintiff  argued  that  the  qualifying  phrase  "at 
the  time  the  cause  of  action  accrued"  applies  only  to  being 
under  18  years  of  age  (the  first  of  the  following  series)  and 
not  to  other  disability  or  imprisonment.  The  court 
disagreed.  Although  the  court  found  the  language  to  be 
somewhat  ambiguous,  it  reasoned  that  since  the  qualifying 
phrase  ends  with  a comma  and  precedes  the  series,  it  is 
intended  to  qualify  the  entire  series.  The  court  also  noted 
a later  amendment  to  Section  13-211  that  makes  it  quite  clear 
that  the  qualifying  phrase  applies  to  the  entire  series. 
P . A . 85-907.  Although  amendment  of  an  unambiguous  statute 
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indicates  ’an  intent  to  change  the  law,  that  purpose  is  not 
indicated  by  amendment  of  an  ambiguous  provision,  like  the 
one  in  the  present  case.  Thus,  the  limitation  period  was  not 
tolled.  Plaintiff's  action  was  barred.  (RE) 

PROBATE 

Although  Section  lla-10  of  the  Probate  Act  of  1975 
requires  that  the  nearest  living  relatives  of  an  alleged 
disabled  adult  be  given  notice  in  an  original  guardianship 
proceeding  (111.  Rev.  Stat.  1987,  ch.  110  1/2,  par.  lla-10), 
no  such  notice  is  required  in  cases  of  a transferred 
guardianship.  As  a result,  in  In  re  Estate  of  Debevec 
(1990),  195  111.  App.  3d  891,  when  guardianship  of  the  person 
and  estate  of  a disabled  adult  was  transferred  from  a 
California  conservator  to  the  Madison  County,  Illinois  public 
guardian  without  any  notice  being  given  to  the  disabled 
adult's  sister  (a  nearest  relative  residing  in  Illinois,  to 
which  State  the  disabled  adult  had  been  moved),  the  sister 
petitioned  for  removal  of  the  public  guardian  and  for  her  own 
appointment  as  guardian.  Even  though  the  public  guardian  had 
not  been  guilty  of  malfeasance  or  misfeasance  (and  in  fact 
was  permitted  to  continue  serving  as  guardian  of  the  estate 
of  the  disabled  adult),  the  court  held  that  "other  good 
cause"  for  removal  of  the  public  guardian  as  guardian  of  the 
person  of  the  disabled  adult  existed  within  the  meaning  of 
Section  23-2  of  the  Probate  Act  of  1975  (111.  Rev.  Stat. 
1987,  ch . 110  1/2,  par.  23-2).  In  the  court's  view,  removal 
under  the  "other  good  cause"  provision  of  Section  23-2  did 
not  have  to  be  premised  upon  improper  performance  of  the 
public  guardian  sought  to  be  removed  as  guardian  of  the 
person  of  a disabled  adult,  and  such  removal  --  particularly 
when  notice  of  the  transfer  of  the  guardianship  to  the  public 
guardian  is  not  given  to  the  nearest  living  relatives  --  may 
be  based  upon  the  preference,  best  interest  and  well-being  of 
the  disabled  adult,  upon  recommendations  of  relatives,  and 
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upon  considerations  of  the  additional  time  that  a public 
guardian  will  have  available  for  cases  where  there  is  not  a 
relative  willing  to  serve  as  guardian  of  the  person.  (TOH) 

PUBLIC  HEALTH  AND  SAFETY 

In  Village  of  Carpentersville  v.  Pollution  Control  Board, 
135  111. 2d  463,  the  Illinois  Supreme  Court  reviewed  the  local 
zoning  provisions  of  the  Environmental  Protection  Act.  In 
upholding  the  Village's  zoning  power,  the  Court  determined 
that  Section  39(c)  of  the  Act  (111.  Rev.  Stat.  1987,  Ch . 
Ill  1/2,  par.  1039),  which  makes  certain  facilities  subject 
to  local  zoning  power,  applies  to  modifications  of  existing 
facilities  as  well  as  to  new  ones,  and  applies  in  non-home 
rule  as  well  as  home  rule  units.  The  Court  also  found  that 
the  zoning  authority  may  impose  requirements  that  exceed 
those  of  the  State's  environmental  programs,  and  upheld  the 
statute  over  a challenge  that  it  was  incompatible  with  the 
healthful  environment  provision  of  the  Illinois  Constitution 
(111.  Const.  1970,  Art.  XI,  Sec.  1).  ( EFG ) 

In  Cardwell  v.  Rockford  Memorial  Hospital,  136  111. 2d 
271,  the  plaintiff  brought  suit  against  the  hospital 
defendant  and  its  administrator  over  certain  action  taken  by 
a hospital  review  committee.  The  trial  court  and  appellate 
court  dismissed  the  complaint,  with  the  appellate  court 
holding  that  the  immunity  from  suit  granted  in  Section  10.2 
of  the  Hospital  Licensing  Act  to  hospitals  and  individuals 
who  are  members,  agents,  or  employees  of  a hospital,  hospital 
medical  staff,  hospital  administrative  staff,  or  hospital 
governing  board  for  the  actions  of  various  ho_pital 
committees  is  absolute  and  there  is  no  exception  from  the 
immunity  for  willful  and  wanton  conduct.  The  plaintiff 
argued  before  the  Supreme  Court  that  the  exception  for 
willful  and  wanton  misconduct  in  Section  2b  of  the  Medical 
Practice  Act  (the  predecessor  to  the  Medical  Practice  Act  of 
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1985)  should  be  read  into  the  immunity  created  under  the 
Hospital  Licensing  Act.  However,  the  court  held  that  the 
immunities  created  under  the  Medical  Practice  Act  and  the 
Hospital  Licensing  Act  are  two  separate  immunities  and  the 
plain  language  of  the  Hospital  Licensing  Act  provides  for  an 
absolute  immunity  from  suit.  Thus  there  is  no  exception  for 
willful  and  wanton  misconduct  in  the  immunity  from  suit 
created  under  the  Hospital  Licensing  Act.  (RW) 

In  Wills  v.  De  Kalb  Area  Retirement  Center,  175 
Ill.App.3d  833,  the  plaintiff  sought  compensatory  and 
punitive  damages  for  the  wrongful  death  of  a decedent  who  was 
a resident  of  the  defendant  retirement  home.  The  Second 
District  Appellate  Court  construed  Section  3-602  of  the 
Nursing  Home  Care  Reform  Act  of  1979  (111.  Rev.  Stat.  1983, 
ch.  Ill  1/2,  par.  4153-602,  now  the  Nursing  Home  Care  Act) 
and  determined  that  (1)  it  does  not  create  a cause  of  action 
for  wrongful  death,  but  (2)  it  does  provide  for  punitive 
damages  for  injuries  incurred  by  the  decedent  before  her 
death,  and  (3)  the  right  to  recover  such  punitive  damages 
does  not  abate  upon  the  decedent's  death,  but  passes  to  her 
estate  under  the  Survival  Act  (111.  Rev.  Stat.  1983,  ch.  110 
1/2,  par.  27-6).  The  court  also  determined  that  under  the 
Survival  Act,  common  law  claims  for  punitive  damages  abate  at 
the  time  of  death.  ( EFG ) 


REVENUE 


In  Van's  Material  Co.  v.  Dept.  of  Revenue,  131  111. 2d 
196,  the  Illinois  Supreme  Court  ruled  that  the  Use  Tax 
exemption  for  machinery  and  equipment  (111.  Rev.  Stat.  1985, 
ch.  120,  par.  439.3)  which  replaces  machinery  and  equipment 
in  an  existing  manufacturing  facility  or  an  expanded  or  new 
manufacturing  facility  is  applicable  to  ready-mix  concrete 
trucks.  The  court  rejected  the  Department  of  Revenue's 
contention  that  "facility"  means  a fixed  location  by 
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consulting  ' the  Webster  dictionary  and  concluded  that  a 
facility  can  be  a concrete  truck  on  wheels.  In  addition  the 
Court  held  that  the  manufacturing  included  deposit  into  the 
truck's  drum  mixer  of  the  sand,  limestone,  water  and  cement 
for  mixing  into  ready-mix  concrete.  (GL) 

In  re  App.  of  County  Treasurer,  186  111  App.  3d  597, 
provides  an  interpretation  of  Section  260  of  the  Revenue  Act 
of  1939  (111.  Rev.  Stat.,  Ch.  120,  par.  741)  which  requires 
the  county  collector  to  refund  all  expenses,  plus  1 1/2% 
interest  per  month,  incurred  by  a tax  purchaser  of  real 
property  erroneously  sold  at  a tax  sale  for  nonpayment  of 
real  property  taxes  regardless  of  whether  the  expenses  were 
amounts  paid  to  the  county  collector  or  to  a third  party  such 
as  the  sheriff  and  regardless  of  whether  the  costs  were  added 
to  the  certificate  of  sale  issued  in  conjunction  with  the 
sale.  (GL) 

In  Mannix  v.  Donnewald,  187  111.  App.  3d  472,  the 
Appellate  court  ruled  that  under  the  Inheritance  and  Transfer 
Tax  Law  if  a deposit  is  made  with  the  county  treasurer  for 
transmittal  to  the  State  treasurer  to  avoid  the  statutory 
interest  penalty  on  unpaid  tax,  the  State  is  not  required  to 
pay  interest  on  a subsequent  refund  of  a portion  of  that 
deposit.  While  the  Inheritance  and  Transfer  Tax  Law  is  now 
gone  from  the  statutes,  the  Illinois  Estate  and 
Generation-Skipping  Transfer  Tax  Act  creates  an  analogous 
situation  in  the  tax  refund  area.  The  current  law 
specifically  provides  in  subsection  (b)  of  Section  7 (Ch. 
120,  par.  405A-7)  that  no  interest  shall  be  paid  on  any 
refund.  The  Mannix  case  rejected  all  of  the  appellant's 
arguments  that  his  "deposit"  was  not  a "payment"  and  he  still 
had  a property  interest  in  the  funds  constituting  the  deposit 
to  the  extent  that  they  ultimately  did  not  constitute  tax. 
The  defendant's  assertions  that  the  Constitution  required 
that  he  was  entitled  to  interest  on  the  refundable  portion  of 
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his  deposit'  held  by  the  State  and  even  used  by  the  State  to  2224 

earn  interest  for  the  State  were  all  rejected  by  the  2225 

Appellate  Court.  (GL) 

In  re  App.  of  County  Collector,  188  111.  App.  3d  1068,  2227 

establishes  due  process  guidelines  for  determining  whether  2228 

sole  compliance  with  statutory  notice  requirements  is  2229 

adequate  in  situations  where  the  real  property  of  incompetent  2230 

persons  is  sold  for  nonpayment  of  real  property  taxes.  In  2231 

this  case,  the  Court  held  that  the  due  process  provisions  of 
the  Constitution  require  that  when  the  taxing  district  and  2232 

the  tax  buyer  are  aware  of  the  diminished  capacity  of  the  2233 

property  owner,  simply  complying  with  the  statutory  notice  2234 

provisions  is  inadequate  to  inform  the  owner  that  his  2235 

interest  in  the  property  is  at  risk.  In  such  a situation, 
the  existing  Illinois  statutory  provisions  are  not  reasonably  2236 

calculated  to  apprise  an  incompetent  of  the  information  such  2238 

provisions  are  intended  to  convey  and  thereby  they  are  in  2239 

violation  of  the  Constitutional  due  process  requirements.  2240 

Under  those  circumstances,  the  tax  buyer  is  required  to  2241 

employ  such  means  as  one  desirous  of  actually  informing  the 
incompetent  would  use  to  accomplish  actual  notification  that  2243 

the  incompetent  was  in  danger  of  losing  his  property.  ( GL ) 

In  re  App.  of  the  DuPaqe  County  Collector,  193  111.  App.  2245 

210,  concerns  the  amendment  of  a tax  levy,  pursuant  to  2246 

Section  236  of  the  Revenue  Act  of  1939,  to  comply  with  the  2247 

statutory  requirement  that  a levy  state  its  purpose  2248 


sufficiently.  In  this  case,  the  court  had  previously  found 


certain  property  tax 

levies  insufficient 

for  failure 

to 

2249 

itemize  their  purpose. 

Subsequently , 

DuPage 

County 

adopted 

2250 

an  ordinance  amending 

the  levies  to 

state 

purposes 

under 

33 

2251 

categories  containing  a 

total  of  109 

items 

with  an 

amount 

2252 

designated  for  each  item.  The  Appellate  Court  found  that 


while  Section  236  does 

not 

allow 

changes 

affecting  the 

2253 

"substantial  justice  of 

the 

levy 

itself" , 

it  also  is  not 

2254 
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1 restricted  • to  correcting  only  clerical  errors  and  it  2255 

2 specifically  allows  a taxing  body  to  correct  insufficient 

3 itemization.  (GL) 

4 ROADS  AND  BRIDGES  2258 


5 

In  Scadron  v.  City  of  Des  Plaines,  734  F.Supp. 

1437,  the 

2261 

6 

plaintiff 

challenged  the  City's 

Sign  Code  after  the  City 

2262 

7 

denied  his 

application  to  construct 

a billboard. 

Plaintiff 

2263 

8 

alleged , 

among  other  things, 

that  the  Sign 

Code  was 

2264 

9 

inconsistent  with  and  preempted  by 

the  Highway  Advertising 

2265 

10 

Control  Act  of  1971  (111.  Rev.  Stat.  1987,  ch . 121 

, par.  501 

11 

et  seq . ) . 

Section  6.01  of  the  Act 

limits  signs 

to  1,200 

2266 

12  square  feet  in  area  (111.  Rev.  Stat.  1987,  ch.  121,  par.  2267 

13  506.01);  the  Sign  Code  limited  signs  to  480  square  feet  in  2268 

14  area.  Section  1 of  the  Act,  setting  forth  legislative  2269 

15  findings  and  declarations,  states  that  the  regulatory 

16  standards  set  forth  in  Section  6.01  "are  consistent  with  2270 

17  customary  use  in  this  State  and  will  properly  and  adequately  2271 

18  carry  out  each  and  all  of  the  purposes  of  this  Act,  more  2272 


19 

severe  restrictions  being  inconsistent 

with  customary 

use  and 

20 

ineffective 

to  accomplish  the 

purposes 

of  this  Act" 

(111. 

2273 

21 

Rev.  Stat. 

1987,  ch.  121, 

par.  501) 

. Section  7 of 

the  Act 

2274 

22 

provides  that  the  regulatory 

standards 

of  Section  6.01 

do  not 

2275 

23 

apply  where 

a municipality  has  adopted 

an  ordinance  including 

2276 

24 

"regulations 

with  respect  to 

the  size 

...  of  signs , 

which 

2277 

25 

regulations 

are  consistent 

with  the 

intent  of  this 

Act  and 

26 

with  customary  use  ...."  (Ill 

. Rev.  Sta 

t.  1987,  ch.  121,  par. 

2278 

27  507). 

28  The  United  States  District  Court  for  the  Northern  2280 

29  District  of  Illinois  found  that  an  inconsistency  among  2281 

30  Sections  1,  6.01  and  7 of  the  Act  (concerning  the  severity  of  2282 

31  restrictions  on  signs  which  can  be  imposed  by  a municipality)  2283 

32  was  unavoidable  and  that  some  provision  of  the  Act  must  2284 

33  therefore  not  be  given  effect.  The  court  determined  that  the  2285 

34  Section  1 language  that  local  regulations  more  stringent  than  2286 
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the  standards  of  Section  6.01  are  "inconsistent  with 
customary  use"  must  give  way.  This  result  would  do  the  least 
damage  to  the  Act's  purposes  and  overall  scheme. 
Additionally,  since  Section  1 was  effectively  a preamble  to 
the  Act,  it  should  be  given  less  weight  than  the  subsequent 
text  of  the  operative  body  of  the  Act  ( i . e , Section  7,  which 
recognizes  a legitimate  local  concern  in  allowing 
municipalities  to  regulate  billboards).  (DJ) 

In  County  of  Lake  v.  Semmerlinq,  195  Ill.App.3d  93,  the 
county  sought  an  injunction  requiring  the  defendant  township 
road  commissioner  to  apply  for  and  obtain,  pursuant  to  the 
county  zoning  ordinance,  a site  development  permit  in 
connection  with  certain  work  to  be  done  on  township  roads. 
The  road  commissioner  argued  that  application  of  the  zoning 
ordinance  to  him  would  interfere  with  his  statutory  duty  to 
maintain  township  roads.  The  Illinois  appellate  court  (one 
justice  dissenting)  held  that  the  General  Assembly  has  not 
granted  township  road  commissioners  explicit  statutory 
immunity  from  the  zoning  ordinances  of  the  host  units  of 
local  government  even  though  it  has  granted  them  sole 
responsibility  to  maintain  and  operate  township  roads.  See 
Article  6 of  the  Illinois  Highway  Code,  111.  Rev.  Stat.,  ch . 
121,  par.  6-101  et  seq . Therefore,  the  township  road 
commissioner  had  to  comply  with  the  county  ordinance.  ( D J ) 

SALES 

The  appellate  court  for  the  7th  District  in  First  Comics, 
Inc,  v.  World  Color  Press,  Inc.,  884  F2d  1033,  attempted  to 
resolve  conflicting  district  court  cases  of  whether 
misconduct  that  injures  consumers  generally  must  be  alleged 
to  maintain  a private  cause  of  action  under  the  Illinois 
Consumer  Fraud  and  Deceptive  Business  Practices  Act  ( Ch . 121 
1/2,  par.  261  et  seq.).  The  appellate  court  stated  that  the 
general  purpose  of  the  Act  is  consumer  protection  and  that 
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1 the  Illinois  Supreme  Court  would  likely  require  a showing  of 

2 misconduct  that  injures  consumers  generally.  Therefore,  the 

3 court  held  that  the  plaintiff  must  show  that  the  defendant's 

4 misconduct  injures  consumers  generally.  (RW) 

5 In  Mosler  v.  S/P  Enterprises,  Inc.,  888  F.2d  1138,  the 

6 plaintiff  purchased  certain  oil  securities  from  the  defendant 

7 who  was  marketing  them  in  Illinois  for  M/K  Ventures.  The 

8 securities  did  not  pay  off  so  the  plaintiff  obtained  a 

9 judgment  for  damages  for  fraud  and  treble  damages  under  the 

10  Racketeer  Influenced  and  Corrupt  Organizations  Act  (RICO). 

11  The  judgment  was  uncollectable  against  M/K,  so  the  plaintiff 

12  sued  the  defendant  for  recission  of  the  transaction  and 

13  restitution  under  the  Illinois  Securities  Law  of  1953.  The 

14  trial  court  found  that  the  plaintiff  was  entitled  to 

15  recission  and  restitution.  On  appeal,  the  defendant  sought 

16  an  assignment  of  the  plaintiff's  interest  in  the  fraud 

17  judgment  and  the  RICO  judgment  arguing  such  an  assignment  is 

18  required  under  Section  13  of  the  Illinois  Securities  Law  of 

19  1953.  Under  Section  13,  persons  required  to  make  restitution 

20  are  entitled  to  credit  for  "any  income  or  other  amounts 

21  received"  on  the  security.  The  Court  of  Appeals  for  the  7th 

22  District  held  that  the  judgment  for  fraud  is  considered 

23  "other  amounts  received"  on  the  security  and  thus  the 

24  defendant  is  entitled  to  an  assignment  of  the  plaintiff’s 

25  interest.  However,  the  defendant  is  not  entitled  to  an 

26  assignment  to  the  plaintiff's  interest  in  the  RICO  judgment 

27  because  those  damages  are  punitive  in  nature  and  not  a part 

28  of  the  restitution  equation.  (RW) 

29  The  plaintiff  in  Armstrong  v.  Edelson,  718  F.  Supp.  1372, 

30  brought  a cause  of  action  against  the  defendant  for  "aiding 

31  and  abetting"  another  in  the  violation  of  Section  2 of  the 

32  Consumer  Fraud  Act  (111.  Rev.  Stat.,  Ch.  121  1/2,  par. 

33  270a).  The  defendant  argued  that  a cause  of  action  only 

34  arises  against  those  persons  who  personally  violate  the  Act. 
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The  District  Court  for  the  Northern  District  of  Illinois  held 
that  the  allegation  that  the  defendant  knowingly  participated 
in  the  fraud  perpetrated  by  other  defendants  is  sufficient  to 
state  a cause  of  action  under  the  Consumer  Fraud  Act.  (RW) 

In  Knauz  v.  Toyota  Motor  Sales,  USA,  Inc.,  720  F.Supp. 
1327,  the  defendant  offered  the  plaintiff  a franchise  and 
later  rescinded  the  offer.  Plaintiff  sued  claiming  a 
violation  of  subsection  (b)  of  Section  4 of  the  Illinois 
Motor  Vehicle  Franchise  Act.  In  relevant  part,  subsection 
(b)  of  Section  4 forbids  a "manufacturer"  or  "distributor" 
from  taking  an  arbitrary,  bad  faith,  or  unconscionable  action 
"with  respect  to  a franchise"  that  causes  damage  "to  any  of 
the  parties  or  to  the  public."  The  court  held  that  although 
other  portions  of  the  Act  apply  to  franchise  offerees, 
subsection  (b)  of  Section  4,  by  its  language,  is  limited  to 
existing  franchises.  Thus  the  plaintiff  was  unable  to  bring 
suit  alleging  a violation  of  subsection  (b)  of  Section  4. 
(RW) 

In  Laughlin  v.  Evanston  Hospital,  133  111.  2d  374  (1990), 
the  Illinois  Supreme  Court  decided  whether  or  not  an 
agreement  between  Health  Care  Services  Corporation,  the 
administrator  of  the  Illinois  Blue  Cross  Plan  (Blue  Cross), 
and  certain  named  hospitals  violated  the  Illinois  Consumer 
Fraud  and  Deceptive  Business  Practices  Act  (111.  Rev.  Stat. 
1985,  Ch.  121  1/2,  par.  261  et  seq. ) and  the  Illinois 
Antitrust  Act  (111.  Rev.  Stat.  1985,  ch . 38,  par.  60-1  et 
seq. ) . The  agreements  provided  for  an  annual  reconciliation 
of  accounts  between  the  hospitals  and  Blue  Cross.  No  other 
third-party  payor  of  medical  services  had  a similar  agreement 
with  the  hospitals.  All  third-party  payors,  including  Blue 
Cross,  were  charged  the  same  for  all  services  provided.  Blue 
Cross  made  periodic  payments  to  the  hospitals  based  on  posted 
charges.  However,  according  to  the  agreement  between  Blue 
Cross  and  the  hospitals,  if  the  total  amount  received  by  a 
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hospital  in  payments  from  Blue  Cross  during  the  course  of  a 
year  exceeded  105%  of  the  hospital's  actual  cost  for  that 
year  for  services  provided,  that  amount  in  excess  would  be 
returned  to  Blue  Cross  at  the  end  of  the  year.  Other 
third-party  payors  who  indemnify  or  insure  patients  for  the 
cost  of  hospital  services  filed  a 2 count  complaint  against 
10  Chicago  area  hospitals. 

Count  I alleged  that  each  hospital  charged  all 
third-party  payors  according  to  its  posted  charges  but  then 
conducted  an  annual  reconciliation  of  Blue  Cross'  account 
only  without  providing  such  an  accounting  to  competitive 
third-party  payors  which  was  an  unfair  or  deceptive  act  or 
practice,  or  an  unfair  method  of  competition  and  thus  a 
violation  of  Section  2 of  the  Consumer  Fraud  Act.  The  statute 
provides  that  in  construing  the  Consumer  Fraud  Act,  courts 
shall  give  consideration  to  Federal  decisions  interpreting 
Section  5(a)  of  the  Federal  Trade  Commission  Act.  Despite  the 
holding  in  Federal  Trade  Commission  v.  Indiana  Federation  of 
Dentists , 476  U.S.  447  (1986),  that  the  prohibition  against 
unfair  methods  of  competition  in  Section  5(a)  of  the  Federal 
Trade  Commission  Act  has  been  interpreted  to  include 
anticompetitive  price  discrimination  prohibited  under  Federal 
law  by  Sections  2(a)  and  2(c)  of  the  Clayton  Act,  the  Court 
decided  that  there  is  no  indication  that  the  legislature 
intended  that  the  Consumer  Fraud  Act  be  an  additional 
antitrust  enforcement  mechanism.  The  Court  further  ruled  that 
the  plain  language  of  the  Act  shows  that  its  reach  was  to  be 
limited  to  conduct  that  defrauds  or  deceives  consumers  or 
others . 

Count  II  alleges  each  hospital’s  failure  to  voluntarily 
provide  other  third-party  payors  with  the  same  reduced 
charges  for  their  services  is  a violation  of  Section  3(2)  of 
the  Illinois  Antitrust  Act  as  an  unreasonable  restraint  of 
trade.  Section  11  of  the  Antitrust  Act  provides  that  Illinois 
courts  can  look  to  Federal  interpretations  of  similar  laws  in 
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construing  • the  Illinois  Act.  Sections  2(a)  and  2(c)  of  the  2409 

Clayton  Act  as  amended  by  the  Robinson-Patman  Act  prohibits  2410 

price  discrimination  at  the  Federal  level.  The  Sherman  Act  2411 

prohibits  a wide  range  of  conduct  at  the  Federal  level,  but  2412 

the  granting  of  rebates  and  engaging  in  nonpredatory  price  2413 

discrimination  in  and  of  themselves  have  been  held  not  to 
constitute  an  unreasonable  restraint  of  trade  in  violation  of  2414 

the  Act.  (Traveler's  Insurance  Company  v.  Blue  Cross,  481  F.  2415 

2d  80,  85  (3rd.  Cir,  1973)).  After  looking  at  the  2416 

legislature's  intent,  the  Court  concluded  that  the  Illinois 
Antitrust  Act  was  drafted  to  resemble  the  Sherman  Act,  not  2417 

the  Clayton  Act.  The  Court  further  concluded  that  when  a 2418 

State  legislature  enacts  a statute  modeled  upon  a Federal  2419 

statute,  it  can  be  presumed  that  the  legislature  did  so  with  2420 

the  knowledge  of  the  statute's  construction  by  the  Federal 
courts.  Therefore,  the  Court  construed  Section  3(2)  of  the  2421 

Antitrust  Act  in  accordance  with  its  Federal  counterpart,  the  2422 

Sherman  Act  which  does  not  prohibit  price  discrimination.  2423 

Consequently  the  Court  dismissed  both  counts  for  failure  to  2424 


state  of  cause  of  action.  (CT) 


In  Downers  Grove  Volkswagen,  Inc.  v.  Wigglesworth  2426 

Imports , Inc . , 190  111.  App.  3d  524,  the  plaintiff  brought  2427 

suit  against  a rival  car  dealership  over  a brochure  published  2428 

by  the  defendant  that  the  plaintiff  alleged  reported  false  2429 

information  about  the  defendant's  services.  One  of  the  2430 

counts  of  the  complaint  alleged  a violation  of  the  Consumer 
Fraud  and  Deceptive  Business  Practices  Act  (111.  Rev.  Stat.,  2431 

Ch.  121  1/2,  par.  261  et  seq. ) . The  trial  court  dismissed  2432 

this  count  on  the  basis  that  the  plaintiff  is  not  a consumer  2433 

under  the  Act  and  the  plaintiff  appealed.  The  Second  2434 

District  Appellate  Court  reversed  the  trial  court  decision 
holding  that  a person  who  is  not  a consumer  under  the  Act  2435 

does  have  standing  to  sue  when  such  person  alleges  conduct  2436 

which  implicates  consumer  protection  concerns.  (RW) 
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SCHOOLS 

Section  27-3  of  The  School  Code  (111.  Rev.  Stat.  1989, 
ch.  122,  par.  27-3)  came  under  constitutional  attack  in 
Sherman  v.  Community  Consol.  School  Dist.  21  (1989),  714  F. 
Supp.  932.  The  paragraph  of  Section  27-3  under  challenge 
provides  that  the  "Pledge  of  Allegiance  shall  be  recited  each 
school  day"  by  pupils  in  elementary  schools  wholly  or 
partially  supported  by  public  funds.  The  constitutional 
challenges  were  based  upon  the  alleged  violations  of  the 
establishment  and  free  exercise  clauses  of  the  First 
Amendment  and  the  equal  protection  clause  of  the  Fourteenth 
Amendment  of  the  United  States  Constitution  which  occurred 
each  school  morning  when  the  elementary  school  principal 
addressed  all  classrooms  on  the  intercom  system  and  asked 
students  to  rise  and  recite  (with  him)  the  Pledge  of 
Allegiance.  In  denying  the  motion  filed  by  the  defendant 
school  district  and  school  officials  to  dismiss  the 
complaint,  the  court  stated:  (1)  that  it  was  improbable  that 
plaintiffs  ultimately  would  be  able  to  sustain  their  claim 
that  the  mere  enactment  of  the  statutory  provision  in 
question  (independent  of  whether  or  not  it  operated  directly 
to  coerce  nonobserving  pupils)  violated  the  establishment 
clause  of  the  First  Amendment  because  the  trend  of  current 
decisions  was  to  treat  the  pledge  of  allegiance  as  a 
patriotic  ceremony,  to  regard  its  reference  to  God  as 
essentially  a recognition  of  an  historical  fact  of  how  our 
nation  was  believed  to  have  been  founded,  and  to  accordingly 
find  that  the  pledge  of  allegiance  may  be  recited  in  public 
schools  without  violating  the  establishment  clause;  (2)  that 
the  plaintiffs  did  state  a meritorious  claim  based  upon  a 
violation  of  the  free  exercise  clause  of  the  First  Amendment 
because  the  clear  and  unambiguous  terms  of  the  statute  are 
coercive  in  nature,  the  legislature's  failure  to  include  a 


specific  sanction  for  noncompliance  with  the  pledge  ceremony 
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requirement  does  not  render  the  statute  noncumpulsive  in 
nature  (particularly  in  light  of  Section  10-22.6  of  The 
School  Code,  111.  Rev.  Stat.  1989,  ch . 122,  par.  10-22.6, 
which  permits  suspension  or  expulsion  of  pupils  for 
"misconduct",  an  undefined  term  which  would  seem  to  include  a 
pupil's  failure  to  obey  an  express  statutory  command),  and 
principles  of  federal  decisional  law  clearly  establish  that  a 
statute  which  compels  a student  in  the  public  schools  to 
recite  the  pledge  of  allegiance  violates  the  free  exercise 
clause  of  the  First  Amendment;  and  (3)  that  since  plaintiffs 
have  alleged  a meritorious  claim  that  their  First  Amendment 
rights,  as  guaranteed  by  the  free  exercise  clause,  have  been 
impinged  by  a State  statute,  plaintiffs’  related  claim  that 
the  statute  violates  the  equal  protection  clause  of  the 
Fourteenth  Amendment  also  may  be  meritorious  and  should  not 
be  dismissed.  (TOH) 

In  Donaldson  v.  Illinois  State  Bd . of  Educ.  (1990),  730 
F.  Supp.  1456,  plaintiff  — a university  professor  and  a 
school  board  member  — unsuccessfully  sought  to  have  his  name 
placed  on  the  ballot  as  a candidate  in  the  primary  for  the 
office  of  regional  superintendent  of  schools.  He  met  all 
qualifications  for  candidacy  except  the  requirement  of 
Section  3-1  of  The  School  Code  (111.  Rev.  Stat.  1989,  ch . 
122,  par.  3-1)  that  he  be  "engaged  for  at  least  2 years  of 
the  4 previous  years  in  full  time  teaching  or  supervising  in 
the  common  public  schools  ...  in  the  State  of  Illinois." 
Noting  that  a professorship  at  Governors  State  University 
does  not  constitute  teaching  in  the  "common  public  schools" 
and  that  school  board  membership  does  not  constitute 
"supervising"  in  those  schools  within  the  meaning  of  Section 
3-1,  the  court  further  held  that  the  candidacy  qualification 
in  issue  did  not,  by  merely  restricting  plaintiff's  access  to 
the  ballot,  deprive  him  of  any  fundamental  right  to  seek 
public  office;  did  not  impermissibly  infringe  on  plaintiff's 
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First  Amendment  rights  of  freedom  of  association  and  freedom 
of  expression;  and  did  not  deny  plaintiff  equal  protection  of 
the  law  in  violation  of  the  Fourteenth  Amendment.  In 
connection  with  the  equal  protection  issue,  the  court  pointed 
out  that  the  statutory  provision  in  question  is  rationally 
related  to  a legitimate  state  interest  because  it  insures 
that  a candidate  for  the  office  has  recent,  hands-on, 
practical  experience  doing  the  work  that  he  would  be 
directing  were  he  elected,  and  because  it  requires  that  he  be 
familiar  with  the  trials  and  tribulations  of  those  whom  he 
would  be  required  to  supervise.  (TOH) 

In  Board  of  Education  v.  A,  C and  S,  Inc.  (1989),  131 
111,  2d  428,  plaintiff  school  districts,  in  anticipation  of 
incurring  substantial  costs  to  remove  and  repair  asbestos 
containing  materials  in  their  school  buildings  as  required  by 
the  Asbestos  Abatement  Act  (111.  Rev.  Stat.  1985,  ch.  122, 
par.  1401  et  seq. ) , brought  suit  to  recover  damages  therefor 
from  defendants  involved  in  the  manufacture  or  distribution 
of  those  materials.  Although  the  Illinois  Supreme  Court 
denied  the  defendants'  motion  to  dismiss  3 counts  of  the 
complaint  (which  sounded  in  tort  and  were  founded  on  common 
law  negligence,  strict  liability  and  negligent 
misrepresentation  theories),  the  court  did  grant  the 
defendants'  motion  to  dismiss  5 other  counts  of  the 
complaint,  holding  that:  (1)  the  defendants  had  no  duty  under 
the  Asbestos  Abatement  Act  to  repair  or  replace  any  asbestos 
containing  materials  installed  in  the  plaintiffs'  school 
buildings;  (2)  the  Asbestos  Abatement  Act  — and  in 
particular  Sections  2 and  9 thereof  (111.  Rev.  Stat.  1985, 
ch . 122,  pars.  1402  and  1409)  which  provide,  respectively, 
that  the  Act's  purpose  is  to  provide  financial  assistance  to 
schools  for  removal  of  dangerous  asbestos,  and  that  funding 
sources  for  corrective  action  costs  shall  include  "proceeds 
from  litigation"  against  manufacturers,  distributors  and 
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contractors-  of  asbestos  products  — were  not  intended  to  and  2526 

did  not  create  an  implied,  statutory  private  remedy  under 
which  school  districts  could  recover  damages  for  asbestos  2527 

repair  and  removal  costs;  and  (3)  that  school  districts  lack  2528 

standing  to  sue  under  the  Consumer  Fraud  and  Deceptive  2529 

Business  Practices  Act  (111.  Rev.  Stat.  1985,  ch.  121  1/2, 
par.  261  et  seq. ) , and  thus  plaintiffs  were  not  entitled  to  2530 

maintain  a cause  of  action  for  damages  based  upon  alleged  2531 

violations  of  that  Act  by  the  defendants.  (TOH)  2532 

In  Bates  v.  Board  of  Education  (1990),  136  111.  2d  260,  a 2534 

school  district  issued  its  fire  prevention  and  safety  bonds  2535 

under  Section  17-2. 11a  of  The  School  Code  (111.  Rev.  Stat.  2536 

1983,  ch.  122,  par.  17-2. 11a)  at  a rate  which  exceeded  the  7%  2537 

interest  ceiling  then  contained  in  that  Section,  but  which  2538 

was  within  the  ceiling  provided  for  in  the  Bond  Authorization 
Act  (111.  Rev.  Stat.  1983,  ch . 17,  par.  6601  e_t  seq.  ) . After  2539 

the  appellate  court  had  held  that  the  7%  interest  ceiling  of  2540 

Section  17-2. 11a  applied  to  the  bonds  and  that  the  bonds  were  2541 

invalid  at  the  higher  interest  rate  provided  for  in  the  Bond  2542 

Authorization  Act,  and  while  the  case  was  pending  before  the  2543 

Illinois  Supreme  Court,  Public  Act  86-4  was  enacted  with  2544 

retroactive  application.  Public  Act  86-4,  which  took  effect 
some  5 years  after  the  bonds  under  attack  were  issued,  2545 

attempted  to  deal  with  the  problem  in  two  ways.  One  thrust  2546 

of  Public  Act  86-4  involved  an  amendment  to  Section  17-2. 11a  2547 

of  The  School  Code  (111.  Rev.  Stat.  1989,  ch.  122,  par.  2548 

17-2. 11a)  to  in  essence  provide  that  the  General  Assembly's  2549 

intention  always  had  been  that  bonds  issued  under  Section  2550 

17-2. 11a  were  subject  to  the  provisions  of  the  Bond 

Authorization  Act  and  therefore  were  not  invalid,  though  2551 

issued  at  an  interest  rate  exceeding  the  Section  17-2. 11a  2552 

ceiling,  so  long  as  the  bonds  (and  their  interest  rate)  were  2553 

within  the  authority  granted  by  the  Bond  Authorization  Act. 

The  Illinois  Supreme  Court  said  that  approach  violated  the  2554 
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principle  of  separation  of  powers  because  it  represented  an 
attempt  to  attribute  to  Section  17-2. 11a,  at  (i.e., 
retroactive  to)  the  time  it  was  interpreted  by  the  appellate 
court,  a construction  different  than  that  determined  by  the 
appellate  court.  A second  thrust  of  Public  Act  86-4  involved 
(1)  a further  amendment  of  Section  17-2. 11a  of  The  School 
Code  (111.  Rev.  Stat.  1989,  ch.  122,  par.  17-2. 11a),  which 
replaced  its  former  7%  interest  rate  ceiling  with  a provision 
authorizing  the  issuance  of  Section  17-2. 11a  bonds  "at  a rate 
not  to  exceed  the  maximum  rate  authorized  by  the  Bond 
Authorization  Act  ...  at  the  time  of  the  making  of  the 
contract,"  and  (2)  an  amendment  to  the  Statute  on  Statutes, 
adding  Section  8 thereto,  providing  that  instruments  for  the 
payment  of  money  (bonds)  executed  on  behalf  of  a governmental 
entity  (school  district)  and  issued  pursuant  to  any  omnibus 
bond  act  ( viz . , the  Bond  Authorization  Act  cited  above) 
before  the  effective  date  of  Public  Act  86-4  are  valid  and 
legally  binding  obligations  payable  in  accordance  with  their 
terms  (111.  Rev.  Stat.  1989,  ch . 1,  par.  1107).  That 
approach,  the  Illinois  Supreme  Court  stated,  had  the  effect 
of  validating  the  bonds  at  the  higher  interest  rate  at  which 
they  actually  had  been  issued,  without  violating  the 
separation  of  powers  doctrine,  because:  (i)  at  the  time  the 
bonds  were  issued  there  was  nothing  that  would  have  prevented 
the  General  Assembly  from  authorizing  their  issuance  at  an 
interest  rate  exceeding  the  7%  ceiling  of  Section  17-2. 11a; 

(ii)  the  legislature  may  by  curative  act  validate  an  earlier 
issuance  of  bonds  at  a rate  higher  than  authorized  when  the 
bonds  were  issued,  so  long  as  the  legislature  could  have 
authorized  the  higher  rate  in  advance,  and  so  long  as  the 
legislature  does  not  deprive  affected  parties  of  their  vested 
rights  by  its  subsequent  validation  of  that  higher  rate; 

(iii)  although  the  appellate  court's  decision  was  based  upon 
a lack  of  authority  to  issue  bonds  at  an  interest  rate 
greater  than  the  applicable  7%  ceiling  which  existed  under 
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Section  17-2. 11a  at  the  time  the  bonds  were  issued,  the  2584 

authority  that  the  appellate  court  found  lacking  was  supplied 
by  the  change  in  the  law  made  by  Public  Act  86-4  which  2585 

replaced  the  7%  interest  rate  ceiling  under  Section  17-2. 11a  2586 

with  the  higher,  maximum  rate  ceiling  authorized  by  the  Bond  2587 

Authorization  Act  at  the  time  the  bonds  were  issued;  (iv)  2588 

that  curative  change  in  the  law  did  not  invade  the  province 
of  the  appellate  court  or  violate  the  principle  of  separation  2589 

of  powers  since  the  change  actually  removed  the  objection  2590 

which  the  appellate  court  had  made  to  the  bonds,  and  was  2591 

clearly  distinguishable  from  an  attempt  to  validate  the  bonds  2592 

by  a belated  legislative  declaration  that  Section  17-2. 11a,  2593 

as  it  existed  at  the  time  the  bonds  were  issued,  did  not 
really  mean  what  the  appellate  court  said  that  Section  did  2594 

mean  at  that  time;  (v)  the  curative  change  in  the  law  did  not  2595 

infringe  on  or  divest  property  rights  or  vested  interests  of  2596 

the  parties  because  at  the  time  Public  Act  86-4  became  2597 

effective  a final  judgment  had  not  been  rendered  and  the 
cause  was  still  pending  in  the  Illinois  Supreme  Court;  and  2598 

(vi)  since  the  General  Assembly  had  properly  changed  the  law  2599 

pending  an  appeal,  it  was  the  Supreme  Court's  duty  to  dispose  2600 

of  the  case  under  the  law  as  it  then  existed,  not  as  it  was  2601 

when  judgment  was  entered  in  the  lower  court.  (TOH) 

In  Hunt  v.  Sanders  (1990),  196  111.  App.  3d  406,  the  2603 

court  decided  that  under  Section  21-23  of  The  School  Code  2604 

(111.  Rev.  Stat.  1985,  ch.  122,  par.  21-23),  the  State  2605 

Teacher  Certification  Board  rather  than  the  State  2606 

Superintendent  of  Education  has  the  final  authority  to  revoke 
teaching  certificates,  and  that  accordingly  the  State  2607 

Superintendent  — after  the  Certification  Board  reaches  a 2608 

decision  adverse  to  the  State  Superintendent  on  the  latter's  2609 

petition  to  revoke  a teaching  certificate  --  has  no  authority  2610 

to  overturn  that  decision  and  revoke  the  certificate.  The 
court  noted  that  under  Section  21-23  the  State  Superintendent  2611 
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was  empowered  to  pursue  and  impose  sanctions  (including  2612 

revocation)  against  a teaching  certificate,  but  only  after  2613 

the  teacher  has  a hearing  before  the  Certification  Board.  2614 

Observing  that  no  language  in  Section  21-23  gives  the  State 
Superintendent  authority  to  override  a decision  of  the  2615 

Certification  Board  resulting  from  the  hearing,  the  court  2616 

went  on  to  state  that  construing  the  Section  to  permit  the  2617 

State  Superintendent  both  to  prosecute  the  revocation  of  2618 

teaching  certificates  and  to  make  the  final  determination  to 
revoke  them,  without  allowing  teachers  any  recourse  to  an  2619 

administrative  agency  or  court,  would  violate  due  process  2620 


guarantees.  (TOH) 


In  Morrison  v.  Chicago  Board  of  Education  (1989),  189  2622 

111.  App.  3d  588,  involving  issues  of  minimum  school  entry  2623 

age  and  school  readiness  tests,  the  court  construed  Section  2624 

10-20.12  of  The  School  Code  (111.  Rev.  Stat.  1985,  ch . 122,  2625 

par.  10-20.12)  and  determined  that:  (1)  Section  10-20.12  2626 

establishes  a strict  age  limitation  for  children  eligible  to 
attend  public  school;  (2)  subject  to  the  readiness  assessment  2627 

and  full  year  school  term  exceptions  described  below,  a child  2628 

is  not  eligible  to  attend  kindergarten  during  the  1988-89  (or  2629 

a subsequent)  school  year  unless  the  child  attains  age  5 by  2630 

September  1 of  the  calendar  year  in  which  that  school  year  2631 

commences,  a requirement  which  is  not  met  if  the  child 

attains  age  5 on  September  4,  even  though  the  school  year  2632 

does  not  commence  until  the  following  day,  September  5;  (3)  a 2633 

school  district  may  permit  a child  to  attend  school  even  2634 

though  the  September  1 cutoff  date  is  not  met  based  on  the  2635 

child's  assessed  readiness  to  attend  school,  but  a school 
board  is  merely  permitted,  not  mandated  under  Section  2637 

10-20.12  to  provide  readiness  assessments;  and  (4)  although 
under  Section  10-20.12,  a child  who  attains  age  5 within  30  2638 

days  after  commencement  of  a school  term  may  attend  school  2639 

upon  the  commencement  of  that  term,  that  exception  only  2640 
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applies  in  school  districts  operating  on  a full  year  school  2641 

plan  basis,  and  the  defendant  school  board  was  operating  its  2642 

public  school  system  on  a school  calendar  term  basis  as 
opposed  to  a calendar  year  basis.  (TOH)  2643 

In  Doe  v.  Sanders  (1989),  189  111.  App.  3d  572,  the  court  2645 

construed  Section  18-3  of  The  School  Code  (111.  Rev.  Stat.  2646 

1987,  ch.  122,  par.  18-3)  and  held  that:  (1)  under  its  2647 

provisions,  children  who  are  voluntarily  placed  by  their  2648 

parents  in  a private,  nonprofit  residential  substance  abuse 
center  (located  in  a school  district  other  than  their  home  2649 

school  district)  are  entitled  to  have  their  nonresident  2650 

tuition  for  attending  schools  of  the  district  in  which  the  2651 

center  is  located  paid  by  the  State,  even  though  the  children  2652 

do  not  require  special  education  services;  and  (2)  the  school 
district  in  which  the  substance  abuse  center  is  located  must  2653 

reimburse  the  center  for  the  nonresident  tuition  which  the  2654 

district  charged  and  which  the  center  paid  for  such  children.  2655 

Section  18-3  requires  the  nonresident  public  school  tuition  2656 

charges  for  children  from  a home  for  "maladjusted  children"  2657 

to  be  paid  by  the  State,  and  in  the  court's  view,  children  2658 

recovering  from  chemical  addiction  at  an  extended  care  2659 


residential  treatment  center  are  clearly  "maladjusted." 
(TOH) 


STATE  GOVERNMENT  2662 

The  U.S.  Supreme  Court  in  Rutan  v.  Republican  Party  of  2666 

Illinois , 110  S.  Ct.  2729,  ruled  that  the  plaintiff  State  2667 

employees  stated  causes  of  action  in  challenging  the 
patronage  system  of  Governor  James  Thompson's  administration.  2668 

Basing  public  employment  hirings,  transfers,  promotions,  2669 

recalls  and  denials  upon  affiliation  with  or  support  of  the  2670 

political  party  in  power  impermissibly  infringes  upon  an  2671 

individual's  freedoms  of  belief  and  association  as  2673 


guaranteed  by  the  First  Amendment  of  the  U.S.  Constitution. 
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Although  government  employment  is  a benefit  rather  than  a 
protected  right,  a citizen's  enjoyment  of  that  benefit  may 
not  be  conditioned  upon  unconstitutional  restrictions.  A 
politically-motivated  fear  of  losing  a job  opportunity  or 
career  advancement  may  cause  a reasonable  person  to  curb  his 
free  expression  as  surely  as  the  threat  of  a 
politically-motivated  dismissal,  which  the  Supreme  Court  has 
previously  held  prohibited.  A government's  interests  in 
supporting  patronage  fail  to  justify  the  burden  imposed  upon 
the  employee  or  applicant,  the  Court  determined,  because 
patronage  is  not  the  least  restrictive  means  of  fostering 
those  interests;  the  government's  need  for  an  effective 
workforce  which  will  loyally  implement  its  agenda  can  be 
achieved  by  dismissing  inefficient  workers  and  confining 
political  employment  decisions  to  those  few  policy-making 
positions  for  which  party  affiliation  is  an  appropriate 
requirement.  The  Court  also  found  that  patronage  does  not 
advance  the  government  interest  in  the  electoral  process,  for 
it  discourages  political  expression  by  public  employees.  A 
lengthy  dissenting  opinion  suggested  the  Court  was  imposing  a 
civil  service  system  in  usurpation  of  a legislative  function 
and  also  stated  that  a centuries-old  tradition  should  not  be 
overturned  in  favor  of  a vague  protection  not  expressed  in 
constitutional  text.  (JM) 

In  Patzner  v.  Baise,  133  111. 2d  540,  the  plaintiff  filed 
a petition  for  a writ  of  mandamus  to  compel  the  defendant, 
the  Secretary  of  the  Illinois  Department  of  Transportation, 
to  institute  eminent  domain  proceedings  to  compensate  him  for 
damages  to  his  property  caused  by  the  presence  of 
construction  machinery  belonging  to  the  Illinois  Department 
of  Transportation  being  parked  in  the  parking  area  in  front 
of  plaintiff's  real  estate  office.  The  plaintiff  was  the 
owner  of  an  improved  parcel  of  land  on  which  he  had  operated 
a real  estate  office.  Prior  to  1980,  the  property  included 
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69  feet  of  frontage  along  U.S.  51  and  was  bounded  on  the 
South  by  First  Avenue.  The  property  was  directly  accessible 
to  U.S.  51.  In  1980,  the  Illinois  Department  of 
Transportation  began  a construction  project  to  elevate  U.S. 
51  above  a railroad  right-of-way  and  a number  of 
intersections  within  Rochelle.  The  overpass  extends  above 
the  part  of  U.S.  51  that  directly  fronts  the  plaintiff's 
property.  No  part  of  the  plaintiff's  property  was  physically 
taken  to  complete  the  overpass,  access  to  U.S.  51  continued. 
Physical  access  from  the  location  where  the  plaintiff 
operated  his  real  estate  business  to  the  former  U.S.  51, 
remained  unchanged. 

The  plaintiff  contended  that  the  presence  of  the 
machinery  in  his  parking  lot  constituted  a taking  or  damaging 
of  his  property  under  Article  I,  Section  15  of  the  1970 
Illinois  Constitution  and  that  he  is  entitled  to  the  payment 
of  compensation  through  eminent  domain  proceedings  and  to  a 
jury  determination  of  damages  under  that  constitutional 
provision.  The  circuit  court  issued  the  writ  of  mandamus. 
The  appellate  court  reversed  the  circuit  court.  The  Supreme 
Court  affirmed  the  judgment  of  the  Appellate  Court.  The 
Supreme  Court  held  that  in  order  to  constitute  a taking 
compensable  through  eminent  domain  proceedings,  there  must  be 
a physical  taking  of  the  property.  Where  no  part  of  the  land 
is  taken,  the  property  owner  cannot  compel  by  mandamus,  the 
institution  of  proceedings  under  eminent  domain  but  may  find 
a remedy  in  the  Court  of  Claims.  The  court  held  that  the 
plaintiff  was  not  entitled  to  a jury  trial.  The  Supreme 
Court  had  previously  ruled  in  Granite  City  Moose  Lodge  No. 
272  v.  Kramer,  96  111. 2d  265  (1983),  that  a property  owner 
suffers  compensable  damages  if  his  access  to  an  abutting 
street  is  taken  or  materially  impaired  but  the  loss  or 
impairment  of  access  does  not  involve  an  actual  physical 
invasion  of  the  property  and  constitutes  a damaging,  rather 
than  a taking  of  the  property.  The  Supreme  Court  cited 
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1 Article  xill.  Section  4 of  the  1970  Illinois  Constitution 

2 which  provides  that  except  as  the  General  Assembly  may 

3 provide  by  law,  sovereign  immunity  in  this  State  is 

4 abolished.  The  General  Assembly  under  its  constitutional 

5 authority  has  restored  sovereign  immunity  (111.  Rev.  Stat. 

6 1987,  ch.  127,  par.  801)  and  under  the  Court  of  Claims  Act, 

7 the  Court  of  Claims  has  exclusive  jurisdiction  of  claims 

8 against  the  State  of  Illinois.  The  court  held  that  since  the 

9 Court  of  Claims  Act  provides  an  adequate  remedy  for  damage  to 

10  plaintiff's  property,  a mandamus  action  to  compel  the 

11  institution  of  eminent  domain  proceedings  is  not  available. 

12  (RC) 

13  STATE  MILITIA 

14  In  Perpich  v.  Department  of  Defense,  110  S.Ct.  2418,  the 

15  Governor  of  Minnesota  challenged  the  constitutionality  of  a 

16  federal  law  which  provided  that  the  consent  of  a Governor  may 

17  not  be  withheld  (in  whole  or  in  part)  with  regard  to  active 

18  duty  of  the  National  Guard  outside  the  United  States,  its 

19  territories,  and  its  possessions,  because  of  any  objection  to 

20  the  location,  purpose,  type,  or  schedule  of  such  active  duty. 

21  (Title  10,  U.S.C.,  Sec.  672).  The  Militia  Clauses  provide: 

22  "The  Congress  shall  have  power  . . . 

23  To  provide  for  calling  forth  the  Militia  to  execute  the 

24  laws  of  the  Union,  suppress  insurrections  and  repel 

25  invasions. 

26  To  provide  for  organizing,  arming,  and  disciplining  the 

27  militia,  and  for  governing  such  part  of  them  as  may  be 

28  employed  in  the  Service  of  the  United  States,  reserving  to 

29  the  States  respectively,  the  appointment  of  the  officers,  and 

30  the  authority  of  the  training  of  the  militia  according  to  the 

31  discipline  prescribed  by  Congress;  ...  (U.S.C.,  Art.  I,  Sec. 

32  8,  cl.  15  and  16) 

33  The  Governor  contended  that  the  U.S.  Constitution 

34  provides  that  the  Militia  can  only  be  called  forth  for  three 
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limited  purposes  that  do  not  encompass  either  foreign  service  2770 

or  non-emergency  conditions  and  the  express  language  of  the  2771 

Militia  Clauses  reserve  to  the  States  the  authority  of  2772 

training  the  Militia.  The  Supreme  Court  rejected  this 
argument.  The  court  held  that  the  Militia  Clauses  authorize  2773 

Congress  to  provide  for  governing  such  part  of  the  Militia  as  2774 

may  be  employed  in  the  service  of  the  United  States  and  that  2775 

authority  incompasses  continued  training  while  on  active  2776 

duty.  Even  though  the  authority  of  training  the  Militia  is 
reserved  to  the  States,  that  limitation  is  limited  by  the  2777 

words  "according  to  the  discipline  prescribed  by  the  2778 

Congress".  The  court  held  that  if  the  discipline  required  2779 

for  effective  service  in  the  armed  services  forces  of  the  2780 

United  States  requires  training  in  distant  lands,  Congress  2781 

has  authority  to  provide  it.  The  subordinate  authority  to  2782 

perform  the  actual  training  prior  to  active  duty  in  the 
federal  services  does  not  include  the  right  to  edit  the  2783 

discipline  that  Congress  may  prescribe  for  Guard  Members  2784 

after  they  are  ordered  into  federal  service.  Article  12,  2785 

Section  4 of  the  Illinois  Constitution  provides  that  the  2786 

Governor  is  commander-in-chief  of  the  organized  Militia, 
except  when  they  are  in  the  service  of  the  United  States.  2787 


(RC) 


TOWNSHIPS  2790 

In  Town  of  Libertyville  v.  First  National  Bank  of  Lake  2793 

Forest , 133  111. 2d  356,  the  town  sought  to  acquire  by  2794 

condemnation,  under  the  Township  Open  Space  Act,  a parcel  of  2795 

land  containing  less  than  50  acres.  Section  2 of  the  Act  2796 

defines  "open  land"  which  may  be  acquired  under  the  Act  as 
"any  space  or  area  of  land  or  water  of  an  area  of  50  acres  or  2797 

more  ...  "(111.  Rev.  Stat.  1987,  ch.  139,  par.  322(b)).  The  2798 

Illinois  Supreme  Court  concluded  that  the  provision  defining  2799 

"open  land"  was  ambiguous  as  to  whether  a parcel  of  less  than  2800 

50  acres  could  be  acquired  under  some  circumstances.  In  2801 
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reading  the  provision  together  with  the  entire  statute, 
however,  the  court  concluded  that  the  Act  as  a whole  requires 
townships  to  exercise  control  over  relatively  large  tracts  of 
land  to  accomplish  the  purposes  of  the  legislation.  The 
court  held  that  the  definition  of  "open  land"  requires  that  a 
parcel  sought  to  be  acquired  under  the  Act  be  50  acres  or 
more  in  area  unless  it  is  part  of  a larger  tract  (containing 
50  acres  or  more)  over  which  the  township  has  acquired,  or 
will  contemporaneously  acquire,  control  for  open  space 
purposes.  (DJ) 

In  Town  of  Libertyville  v.  Continental  Illinois  National 
Bank  and  Trust  Company  of  Chicago,  187  Ill.App.3d  84,  the 
town  sought  to  acquire  certain  land  by  condemnation  under  the 
Township  Open  Space  Act.  Section  4.02  of  the  Act  provides 
that  a town  may  acquire  land  for  open  space  purposes  by 
various  means  "...  except  where  the  real  estate  qualifies  for 
additional  valuation  under  Sections  20a-l  through  20a-3  of 
the  'Revenue  Act  of  1939'  because  of  its  use  for  farming 
purposes  ...."  (111.  Rev.  Stat.  1985,  ch.  139,  par.  324.02). 
Those  referenced  Sections  of  the  Revenue  Act  of  1939  had  been 
repealed  by  Public  Act  83-347,  effective  September  14,  1983, 
but  the  Illinois  appellate  court  determined  that  the  repeal 
did  not  affect  the  exemption  provision  of  the  Township  Open 
Space  Act.  The  court  then  held  that  the  Revenue  Act  Sections 
required  only  that  property  be  devoted  primarily,  and  not 
exclusively,  to  farming  or  agricultural  purposes  and  that 
property's  qualification  under  those  Sections  was  determined 
by  its  present  use  and  not  by  possible  alternative  uses  or 
intended  future  uses.  If  the  property  qualified  under  the 
repealed  Sections  of  the  Revenue  Act  of  1939,  it  would  be 
exempt  from  acquisition  under  the  Township  Open  Space  Act. 
(DJ) 


In  Town  of  Libertyville  v.  Northwest  National  Bank  of 


Chicago , 188  Ill.App.3d  809,  the  town  sought  to  acquire  by 
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condemnation,  under  the  Township  Open  Space  Act,  a parcel  of  2831 

land  containing  less  than  50  acres.  Section  2 of  the  Act  2832 

defines  "open  land"  which  may  be  acquired  under  the  Act  as  2833 

"any  space  or  area  of  land  or  water  of  an  area  of  50  acres  or 
more  ...  "(111.  Rev.  Stat.  1987,  ch.  139,  par.  322(b)).  The  2834 

Illinois  appellate  court,  in  construing  the  definition,  held  2835 

that  a township  may  not  acquire  as  "open  land"  a parcel  less  2836 

than  50  acres  in  area  unless  the  parcel  is  a portion  of  a 2837 

tract  of  50  acres  or  more  being  successfully 
contemporaneously  condemned  by  the  township,  or  the  parcel  2838 

abuts  or  adjoins  a tract  having  an  area  of  50  acres  or  more  2839 

already  owned  by  the  township  as  part  of  its  open  space  2840 


program.  (DJ) 


TRADEMARKS  2843 

In  Munters  Corp.  v.  Matsui  American,  Inc.  730  F.Supp.  790  2846 

(1989),  plaintiff  sought  a permanent  injunction  against  2847 

defendant  alleging  infringement  of  plaintiff's  registered  2848 

trademark  under  sec.  32(1)  of  the  Trademark  Act  of  1946  2849 

("Lanham  Act"),  15  U.S.C.  Sec.  1114(1);  use  of  a false  2850 

designation  of  origin  under  sec.  43(a)  of  the  Lanham  Act,  15 
U.S.C.  sec.  1125(a);  common  law  trademark  infringement;  2851 

violation  of  the  Illinois  Uniform  Deceptive  Trade  Practice  2852 

Act;  violation  of  the  Illinois  Consumer  Fraud  and  Deceptive  2853 

Business  Practices  Act;  trademark  dilution  under  the  Illinois  2854 


Anti-Dilution  statute;  common  law  unfair  competition  and 
breach  of  contract. 


Plaintiff  obtained  trademark  registration  of  "HoneyComb"  2856 

for  a dehumidif ying  apparatus  in  October,  1981.  Plaintiff  2857 

places  "HoneyComb"  on  all  its  products  and  advertising  2858 

literature  that  promote  a desiccant  wheel.  Defendant  2859 

manufactures  a plastic  resin  dryer  containing  a desiccant 
wheel  it  described  in  it  advertising  literature  as  "honeycomb  2860 

shaped" . 

Prior  to  the  law  suit  defendant  entered  into  an  agreement  2862 
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after  the  plaintiff's  complaint  to  change  the  name  of  its 
dryer  from  "Honeycomb  DMZ  Dehume  Jet  Dehumidif ying  Hot  Air 
Dryer"  to  "DMZ  Dehume  Jet  Dehumidif ying  Hot  Air  Dryer". 

The  court  reasoned  that  the  crucial  issue  in  the  unfair 
competition  and  trademark  infringement  action  based  on  sec. 
32(1)  and  43(a)  of  the  Lanham  Act  and  on  common  law  is  the 
likelihood  of  confusion  on  the  part  of  the  consuming  public. 

The  court  considered  several  factors  to  determine  whether 
a likelihood  of  confusion  exists,  among  them: 

(1)  the  similarity  of  the  marks; 

(2)  the  distinctiveness  (or  strength)  of  the  marks  in 
issue ; 

(3)  the  similarity  of  the  products; 

(4)  the  degree  of  care  likely  to  be  exercised  by 
consumers ; 

(5)  the  similarity  of  the  channels  of  distribution; 

(6)  the  intent  of  the  claimed  infringer;  and 

(7)  the  evidence  of  actual  confusion. 

The  court  then  went  on  evaluating  each  of  the  factors 
holding  that  the  marks  were  not  sufficiently  similar  to 
create  a likelihood  of  confusion  among  the  purchaser  as  to 
the  source  of  the  product's  origin;  the  strength  of  the  mark 
was  descriptive  and  therefore  rather  weak;  the  products  were 
sufficiency  unrelated  and  dissimilar  so  as  not  to  cause  any 
confusion  among  the  relevant  class  of  buyers;  the  purchasers 
of  the  products  were  sophisticated  and  discriminating;  the 
channels  of  distribution  were  sufficiently  dissimilar;  there 
was  an  absence  of  bad  faith  on  the  part  of  the  defendant  as 
well  as  an  absence  of  actual  confusion  on  the  part  of 
purchasers  as  to  the  origin  of  the  products. 

In  determining  whether  or  not  defendant  had  violated 
Illinois'  Anti-Dilution  Statute  the  court  determined  that 
defendant's  use  of  the  word  "honeycomb"  had  not  injured  the 
plaintiff's  business  reputation  nor  had  the  defendant's  use 
of  the  word  "honeycomb"  diluted  the  distinctiveness  of 
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1 plaintiff's"  trademark.  The  court  therefore  dismissed 

2 plaintiff's  motion  for  a permanent  injunction.  (AJ) 

3 UNCLAIMED  PROPERTY 

4 In  Lescha  Maschinenf abr ik  GmbH  v.  GSC  Properties,  719  F. 

5 Supp.  715,  (1989),  the  plaintiffs,  foreign  corporations,  sued 

6 defendants,  a storage  company,  for  conversion,  breach  of 

7 constructive  bailment,  and  unjust  enrichment. 

8 The  plaintiffs,  manufacturers,  stored  goods  through  an 

9 intermediate  lessee  who  rented  storage  premises  from  the 

10  defendants.  The  lessee  subsequently  failed  to  pay  as 

11  provided  in  the  lease  and  abandoned  the  premises  containing 

12  the  plaintiffs'  goods. 

13  The  defendants  attempted  to  locate  the  owner  of  the 

14  stored  goods  but  were  unsuccessful.  The  defendants  then 

15  advertised  a notice  of  public  auction  in  a paper  of  general 

16  circulation  and  sold  the  goods.  At  the  sale  the  defendants 

17  "bid  in"  the  lien  it  had  asserted  against  the  goods.  There 

18  were  no  other  bidders  and  the  defendants  took  possession  of 

19  the  goods  and  subsequently  sold  part  of  them. 

20  Both  parties  moved  for  summary  judgment. 

21  The  defendants  maintained  their  actions  were  proper  under 

22  Section  1 of  the  Labor  and  Storage  Lien  Act  (111.  Rev.  Stat. 

23  ch.  82,  par.  40),  and  the  sale  of  the  goods  at  the  auction 

24  constituted  the  enforcement  of  a valid  chattel  lien  under 

25  Section  3 of  the  Sale  of  Unclaimed  Property  Act  (111.  Rev. 

26  Stat.  ch.  141,  par.  3). 

27  The  court  granted  summary  judgment  in  favor  of 

28  defendants.  (AJ) 
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